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From the Editor...

Factsmarshaedinto awell thought out theory are per-
suasive. Successful litigatorsknow how to use stat-
utes, rules, casdaw and persuasion to present fact find-
erswiththefactsrelevant to their theory of their case.
Thisresultsin clientsbe ng effectively represented. It
providesjudgeswith al theinformation for goodjudi-
cid decisonmaking. Jurorshaveal therelevant
information torender reliableresults.

To achievethis, effectivelitigatorsuse apersuasive
motion and objection practiceto make surerelevant
factsare admitted and irrelevant factsare excluded
from consideration, and that therecordis preserved
for full appellate review on the merits.

Successful litigators never object just to be objecting.
They object only to advancetheir theory to thefact
finders so clientshavetheir story accurately told to
those

decidingtheir client’sfate.

Thismanual isan attempt to collect the relevant au-
thority and thinking to persuasively preserve.

DRAisproudto serve Kentucky’scrimina justicesys-
tem through this special issue of The Advocate.

Ed Monahan
Deputy PublicAdvocate
Editor, The Advocate
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NOTES
A Processfor Successful

Preservation of the Trial Record
Painting a Picturewith theFactsThat M atter

The Preventive Practice of Law vs. Chicken Noodle soup and hot toddies- LHM

|. Begin WiththeEnd In Mind

A. Asyou practiceyour case, holdinyour mind, both your immediate goal of relief and
the likely perspective of the appellate courts, should you not gain relief at thetrial
court level.

B. Inyour preparation for and presentation of pretrial motions, keep in mind what you
need in the record to support that motion. What assumptions are at play for you, the
court and the prosecutor? Do you need to make those assumptions explicit in the
record? What is occurring in the hallways of the courthouse, in the news of the day
(both tv and print), in the courtroom, that you believe may be influencing the deci-
sion-making process? Are there ways you can comment upon the environment to
make a part of the record in your client’s case, the context in which these important
decisions are being made. Remember, the richest records on appeal are those front-
loaded with important contextual facts.

C. For example, with suppression hearings, describe the area where the search took
place, how many miles is it from the center of town, a wooded area, a deserted
location, aneighborhood whose racial or ethnic population is significant. What was
theweather?Wasit light out or dusk or pitch black?What vehicleswere being driven
by law enforcement officers. In the infamous “running while black” case, Illinoisv.
Wardlow, 120 S.Ct. 673, 145 . Ed.2d 570 (2000), the Supreme Court reaffirmed, by its
findings, the critical need for defense counsel to place into the record all facts
favorabletotheclient’sposition (alocation’s characteristicsarerelevant in determin-
ing whether the circumstances are sufficiently suspiciousto warrant further investi-
gation. Adamsv. Williams, 407 U.S. 143, 144, 147-148, 92 S.Ct. 1921, 32 L.Ed.2d 612
(2972); llinoisv. Wardlow supra.) .

Whenever the Commonweal th makes sweeping generalizations about afactual mat-
ter, damaging to your case, THINK: Arethereparticular factsthat underminethe
Commonwealth’spostion and that help my client, that | need todraw intothelitiga-
tion by makingthosefactspart of thetrial and appellaterecord?

I1. Forward Your Theory of the Casewith Your Objections

A. Firstdevelop asolid theory of the case, focused on the best result possible for your
client, and then determine how to advance that theory with your objections.

1) Think About Case 2) Decide How

With the End in Mind Objections CanAdvance
—> Theory of Your Case —>
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B. ldentify your best facts. What will the prosecutor do to undermineyour presenta-
tion of thosefacts? Stop her/ him ahead of time. Determine and prove why thelaw NOTES
does not allow him/her to undercut that important evidence and prepare strategy
with motions to preserve objections and to persuade the trial court.

C.  ldentify theprosecutor’sbest factsand convert them into her/hiswor st facts.
What weapons do you have in the constitution, the rules of evidence, the stat-
utes, the rules of criminal procedure, to render impotent those facts? Open your
own arsenal of facts to deflect attention away from or deflate the power of the
prosecutor’s “best facts.” Renowned death penalty lawyer, Millard Farmer en-
courages us to pursue conflictneering, shifting the focus from the facts of the
crime as painted by the prosecutor to adifferent framein thismovie of (in)justice
which tellsthe client’s beneficial story. Remember, many of our stories are about
societal injustice. (See www.goextranet.net). What isimportant to this picture of
injustice isthe prosecutor who destroyed audiotapes, the judge who had ex parte
communicationswith jurors, apolice officer known to plant evidence.

[11. Brainstorm All Possible Objections

A. Brainstorm with those who think differently than you do. Brainstorm the errors
likely to be apart of your particular case aswell asthose objectionabl e statements
or tactics used regularly by your prosecutor, the unfair process imposed on you
by the judge, theimproprieties of the chief investigating officer or other prosecu-
tion witness.

B. Create, fileand argue motionsin limineto prohibit prejudicial comments/tactics.
Use the arguing of such motions to put on evidence for the trial and appellate
court about the objectionable practice (i.e. subpoenathe prosecutor, if s’he chal-
lenges the accuracy of your motion).

IV. Belnformed by Reviewing

Relevant KRS,

Controlling Caselaw;

Kentucky Rules of Evidence;

Relevant scientific, psychological or other forensic information to know what the
evidenceis and what it means;

Kentucky Rulesof Criminal Procedure

Kentucky Rules of Professional Conduct;

KBA EthicsOpinions;

ABA Standardsfor Criminal Justice, Defense Function and
Prosecution Function; and

I.  ABA Mentd Health Standards.

Oowm>

ToOmMM

V. PrepareAll ObjectionsBeforeTrial

A. Donotwait until trial to preserveanything unlessyou haveasound strategy for
waiving or delaying. You cannot be spontaneous about preserving your client’'s
record.

3) Brainstorm Possible 4) Belnformed of Law

Objections With Others and Supportive
_> Stardards _>
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Filemotionsin limineto cover every anticipated error or objection, or decide strate-

gically towait for trial or to object orally. NOTES

Have a checklist of evidence you want admitted that prosecutor will try to have
excluded and evidence you want out that prosecutor will try to admit. What are your
grounds for admitting or excluding evidence? Put checklist for each part of tria in
your trial notebook.

voir dire: anticipate right to ask specific questions, list supportive casesto success-
ful meet prosecutor’s objections.

opening statement: list grounds to object to prosecutor’s opening - what does this
prosecutor usually say that is objectionable?

prosecution witness: think ahead of time what evidence the prosecutor will try to
introduce through that witness. List objections to that evidence with supportive
caselaw and constitutional provisionsand applicable rules of evidenceto successful
argue exclusion. Thewritten list iscritical to our ability to object in the heat of trial.

defense witnesses: anticipate prosecutor’s objections, again list supportive KREs,
case law and constitutional provisionsto win admission of the evidence.

directed verdict: list all elements you need to address so that none are forgottenin
heat of moment.

instructions: list supportive case-law in trial notebook if not within defense ten-
dered instructions. Object on therecord to all objectionableinstructionstendered by
the Commonwealth or drafted by the Court.

closing argument: list possible grounds for objection to prosecutor’s closing, list
authority to support arguments you intend to make in defense closing.

Note all the objections you need to make for that section. Prepare a page for
objectionsfor each section beforetrial and add to it as unexpected, objectionable
events occur during trial

Prepare voir dire questions to educate jurors to understand and accept your need to
object without prejudice to your client.

When objectionable material is admitted despite motions, continue to make objec-
tions during trial and use motion for new trial and verdict as last opportunity to
object.

When preparing your motions in limine fill them with all of the facts necessary to
place the appellate jurists there in the courtroom, county, or at the scene with you.

Evenif you decidetowait until trial to object because of atactical reason, have your
objection in written form at the proper place in your trial notebook to insure that all
bases are covered.

Beforetrial, prepare written jury instructionsto tender.

5) Place Anticipated

Objectionsin Litigation ’ 6) Make Objections ’
Notebook
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VI. How to Present Your ObjectionsM ost Per suasively
NOTES
A. Rulings by the judge are required for preservation of objections! If the judge

refuses to rule, make your record, ask repeatedly for aruling. Demonstrate on
therecord theimpossibility your client facesin securing aruling fromthisjudge.

B. Beasspecificaspossibleabout why thisiserror, while covering every anglein your
objections.

C.  State the specific relief you want, beginning with the best relief first i.e. mistrial,
admonition, suppression of evidence, right to put on evidence to counter the erro-
neously introduced evidence, death excluded as a penalty.

D. If judge overrulesyour request move down the line, requesting the next best relief
if you believeit will help and not prejudice your client. Remember to put evidenceon
by avowal. If denied theright to put it on by avowal, make that proffer of proof. If
denied the proffer of proof determine if your client is best served by your oral
instantaneous statement of the evidence you would have introduced if you had
been permitted to do so or by the denia of her/hisright to make arecord.

E  If judge says she will rule later on your objection, make sure you write that down
and remind yourself to obtain ruling.

VII. PostureYourself Psychologically and Physically to Object

A. Ifyoufindit difficult to object during opening statement or closing argument, find
a“readiness stance” (e.g., Sit on edge of seat with handsready on arm chair to push
yourself up). Maintain this position during prosecutor’s entire closing, be ready to
dance and then dance. Make your objections! Interrupt the injustice!

VIII.  AnalyzeYour ChallengestotheAdmissibility of Evidence

A. If filing motion to suppress evidence on search and seizure grounds, make sureyou
have gone sufficiently back intimein your challengeto theillegal policeaction (i.e.
if there was a stop, an interrogation, a search and
then aseizure of evidence, make surethat you object to the stop aswell asall of the
steps thereafter).

B. Goover the search or seizure with an appellate lawyer and/or expert in search and
seizurelaw.

C.  Outlinetheactionsof theinvestigating officer in obtaining statementsfrom client or
witnesses. |s there anything that officer did to render inadmissible the evidence?

IX. Prevent theBackdoor Admissibility of | nadmissible Evidence

When the prosecutor seems to be trying to introduce damaging and questionable evi-
dence, refer to your checklist of objections to prevent the prosecutor from introducing
evidence that the court has ruled inadmissible.

7) Obtain Rulings —} K [A)\C,)x; sNeeded




THEADVOCATE Volume 22, No. 6 November 2000

X. MakeSureYour Voir DireObjectionsareon theRecord
: NOTES

A. Place ontherecord every prosecutor strike of racial or ethnic minorities. Object to
prosecutor’s justifications for jury strikes of any jurors who expressed views that
indicated they could try the case fairly but possess any identifiable characteristics
that could cause them to identify with your client or cause them to oppose the
Commonwealth (jurorswith low incomes, jurorswhose family memberswere pros-
ecuted, jurors who are youthful, or women or have been involved in political activ-
ism). Perhapsthe case you create and the record you build will make new law equiva-
lent in importance to Batson!

B. Stateon therecord the race of jurors, how many are men, women, young, old, low
income, involved in criminal justice system or other relevant classifications.

C.  Evenwithvideo records, the names and numbers of jurorsare not in the record when
they answer questions unless you ask for them to state their names and numbers.

XI.  When Racial or Cultural PrgjudiceAffectsRight to Fair Trial Placeit in theRecord

A. When relevant and helpful to your client’s case, place into the record the race,
cultural background, socioeconomic background, age and sex of the arresting and
investigating officers, eyewitnesses, social workers and psychologists.

B. Makethepreudiceasreal for the appellate court asitisfor you and your client.
Xll. Avowal/Offer of Proof

A. Whenevidenceisexcluded against your objection, make an offer of proof which sets
forthall of theinformation for the appel late court to understand the materiality of the
error.

B. If you are not allowed to put the evidence in the record through witnesses, put it in
orally or inwriting but whatever you do try to place everything in the record.

C.  If youinadvertently |eft some part of the avowal out of the record, file amotion for
new trial and set forth what was excluded, attach evidence by affidavit if possible.

You arethepainter, thetrial record isyour easdl, paint creatively,
beautifully and with ultimatepurpose. B

REBECCABALLARDDILORETO
Post Trial Division Director
Department of Public Advocacy
100 Fair OaksLane, Suite 302
Frankfort, Kentucky 40601
Td: (502) 564-8006
Fax: (502) 564-7890
E-mail: rdiloret@mail.pa.state.ky.us
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. . . . NOTES
Making and Meeting Objections:

Insuring that the Client’s Story is Communicated

I. INGENERAL

1. Timeliness- The contemporaneous objection rule requires that an objection be made at
thetimeof theruling. RCr 9.22; KRE 103(a)(1).

2. What IsTheObjection? - The objecting party must make known to the court either the
action which he/she desires the court to take, or his’her objection to the action of the
court. RCr 9.22.

If the trial court denies counsel an opportunity to approach the bench and explain the
objection, do it “[a]t thefirst reasonabl e opportunity to preservethe record. Anderson v.
Commonwealth, Ky., 864 SW.2d 909, 912 (1993).

3. Groundsfor the Objection - A party isrequired to state the grounds for an objection
only when requested to do so by the court. RCr 9.22; KRE 103(a)(1). But see Ross v.
Commonwealth, Ky.App., 577 SW.2d 6 (1977): “A general objectionissufficient if the
evidence is not competent for any purpose. However, if the evidence is relevant and
primafacie admissible, a specific objection should be made giving the reasons why the
trial judge should exclude relevant evidence on the grounds of prejudice.”

4. Rdief Requested - If an objectionismadeafter error occurred, the party making objection
must ask for such remedial relief as is desired. Ferguson v. Commonwealth, Ky., 512
S.W.2d 501 (1974); Commonwealth v. Huber, Ky., 711 SW.2d 490 (1986); Whitev. Com-
monwealth, Ky. App., 695 S.W.2d 438 (1985).

If trial counsel sees an issue and fails to make atimely request for relief, a plain error
argument will not be considered on appeal. Crane v. Commonwealth, Ky., 833 S.W.2d
813,819(1992).

5. RulingRequired - If an objectionismade, the party making it must insist on aruling or
the objectioniswaived. Bell v. Commonwealth, Ky., 473 SW.2d 820, 821 (1971); Harris
v. Commonwealth, Ky., 342 SW.2d 535, 539 (1960).

6. Miscellaneous—Tria counsel should always object to prosecutorial misconduct. Fail-
ure to object to aleged prosecutorial misconduct has been deemed a waiver of the
alleged error on appeal. Johnsonv. Commonwealth, Ky., 892 S\W.2d 558, 562 (1994). See
also Burdell v. Commonwealth, Ky., 990 S.W.2d 628 (1999) wheretrial counsel failed to
preserve for appeal issue of whether expert testimony regarding crack cocaine was
admissible in drug case because counsel did not object to any of the testimony at trial;
and Shelton v. Commonwealth, Ky.App., 992 S.W.2d 849 (1998), the appel late court will
not consider a theory unlessit has been raised before the trial court and that court has
been given an opportunity to consider the merits of the theory.

1. PRETRIAL MOTIONS
1. Review RCr8.14,8.16, 8.18, 8.20, 8.22 and 8.24 for pretrial motion practice.

2. Caution: According to RCr 8.20, motions*“ raising defenses or objections’ must be made
prior to apleabeing entered. The general practice at arraignment, though, isfor defense
counsel to request leave of court to reserve theright to make all necessary motions even
though a pleais being entered.
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3. Regarding motionsto dismissbased on lack of jurisdiction or failure of theindictment to
charge an offense [RCr 8.18], counsel must make a tactical decision when to raise the NOTES
issue. For example, if acount of theindictment failsto state a public offense, there may be
no good reason to bring it to the court’s attention prior to the attachment of jeopardy. See
Sark v. Commonwealth, Ky., 828 S.W.2d 603 (1991), overruled on other grounds, where
the issue was raised for the first time on appeal and the Supreme Court ordered that the
convictions based on defective counts of the indictment be reversed and the sentences
vacated rather than remanded for anew trial. Inaddition, an indictment issufficient if it
fairly informsthe defendant of the nature of the crimewith which heischarged and for an
alleged defect in an indictment to be considered on appeal, it must be preserved for
review; thus, adefect will be deemed waived unlessraised by atimely objection. Sephenson
v. Commonwealth, Ky., 982 SW.2d 200 (1998). However , while ordinarily courts should
not attempt to scrutinize the quality or sufficiency of the evidence presented to the grand
jury, the trial court may utilize its supervisory power to dismiss an indictment where a
prosecutor knowingly or intentionally presentsfal se, misleading or perjured testimony to
the grand jury that resultsin actual prejudice to the defendant. Commonwealth v. Baker,
Ky.App., 11 S.\W.3d 585 (2000).

4. Where funds for an expert are needed, an ex parte letter to ajudge is not a substitute
for aproperly presented motion and will be deemed unpreserved for appeal .
Dillinghamv. Commonwealth, Ky., 995 SW.2d 377 (1999).

A.Pretrial Discovery

If you announce ready for trial, you waive any nhoncompliance with discovery rulesor orders.
Sargent v. Commonwealth, Ky., 813 SW.2d 801 (1991).

B. Venue

1. Improper Venue- Improper venue can be waived by the defendant, so make surethat a
timely motion or objectionismade. KRS 452.650; Chancellor v. Commonwealth, Ky., 438
S.W.2d 783 (1969).

2. Changeof Venue- A motion for change of venue must comply with KRS 452.210, KRS
452.220. Make surethat the petition isverified and accompanied by at | east two affidavits.
Also make sure that the request for a change of venue is made in atimely manner with
timely noticeto the Commonwealth. See: Fugate v. Commonwealth, Ky., 993 SW.2d 931
(1999), Whitler v. Commonwealth, Ky., 810 S.\W.2d 505 (1991) and Taylor v. Common-
wealth, Ky., 821 S\W.2d 72 (1991). According to Thompson v. Commonwealth, Ky., 862
S.W.2d 871 (1993), amotion filed two daysbeforetrial isnot timely. Themotion must be
renewed after voir dire. Hodge v. Commonwealth, Ky., 17 S\W.3d 824 (2000).

C.MotionsinLimine

1. Mation -Arequest for apretria ruling on the admissibility of evidence may be made under
KRE 103(d).

2. Ruling- The court may defer aruling, but if theissueisresolved by an “order of record,”
no further objectionisnecessary. KRE 103(d). The making of the motion will preservethe
issuefor appellate review. Powell v. Commonwealth, Ky.App., 843 S.W.2d 908 (1992).

3. Reconsideration - Reconsideration of apretrial inliminerulingisauthorized if new cir-
cumstancesat trial requireit. KRE 103(d).

4. Generally — KRE 404(b) evidence: See Tucker v. Commonwealth, Ky., 916 S\W.2d 181
(1996), whereit was held that making (and losing) amotionin limineto excludethe KRE
404(b) evidence does not necessarily sufficeto preserve all issuesarising from the 404(b)
evidence. In Tucker, the motion did not specifically object to some of the details of the
uncharged crime that were presented at the trial, and there was no contemporaneous
objection to these details, and the Court held the issue unpreserved.

10
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5. SeparateTrial —If necessary, where codefendants areinvolved, request aseparatetrial.
If denied, be certain to keep pointing out to the court how the proceedings are unfair, NOTES
even at the penalty phase of trial. See: Cosby v. Commonwealth, Ky., 776 S.\W.2d 367
(1989) and Foster v. Commonwealth, Ky., 827 S\W.2d 670 (1991). Also, if thereisataped
statement of anon-testifying codefendant, a motion should be made for separate trials,
or for the Commonwealth to redact the statement so asto eliminate not only the defendant’s
name, but any reference to his or her existence. Rogers v. Commonwealth, Ky., 992
S.\W.2d 183(1999).

I11.Voir Dire
A. Natureof RightstoFair Jury and DueProcessin Jury Selection

We have the duty to protect each defendant’sright to betried by afair and impartial jury, as
well as the right to receive due process in the jury selection proceedings. This article is
written to help you secure these rights, ideally, at the trial level; and alternatively at the
appellate level. Due to length requirements, this article will not specifically address the
Commonwealth’simproper use of its peremptory challengesunder Batson v. Kentucky, 476
U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). However, it must be noted that a Batson
challenge must be made before the swearing of the jury and the discharge of the remainder of
thejury panel; otherwise, it will be considered untimely. Dillard v. Commonwealth, Ky., 995
S.\W.2d 366, 370(1999).

Theright toafair and impartial jury isguaranteed by the 6th Amendment to the United States
Constitution and Section 11 of the Kentucky Constitution. This right encompasses not only
the substantive right under the 6th Amendment, but it also encompasses the substantive due
process right to fairness under the 14th Amendment to the United States Constitution.

The harm which occurs from a violation of this right is that the accused is tried by a jury
which includes at least onejuror who is biased, partial, unfair, and/or not neutral.

Theright to procedural due processin the course of jury selection is guaranteed by the 14th
Amendment to the United States Constitution and Section 2 of the Kentucky Constitution.
The harm which occursfrom aviolation of thisright isthat thereisan interference, or denial,
of your client’sright to utilize the procedures established to ensure that afair and impartial
jury isempaneled. The harm which resultsfrom aviolation of thisright usually comesinthe
form of adenial of your client’sright to freely exercise his peremptory challenges.

B. TwoTypesof Challenges: Causeand Peremptory

In Kentucky, the method for assuring that your client is tried by a fair and impartial jury
includes the provision of two types of challenges that can be made of potential jurors:

1. Challenges for Cause: RCr 9.36 (1) provides. “When there is reasonable ground to
believe that a prospective juror cannot render a fair and impartial verdict on the evi-
dence, that juror shall be excused as not qualified.” The number of challengesfor cause
islimitless.

2. Peremptory Challenges: RCr 9.36 (2) provides: “ After the parties have been given the
opportunity of challenging jurors for cause, each side or party having the right to
exercise peremptory challenges shall be handed alist of qualified jurorsdrawn fromthe
box equal to the number of jurorsto be seated plusthe number of allowable peremptory
challengesfor all parties. Peremptory challenges shall be exercised simultaneously by
striking names from the list and returning it to the trial judge.

RCr 9.40 setsforth the number of challengesallottedto each sideinacriminal case. Inthe
case Soringer v. Commonwealth, Ky., 998 S.\W.2d 439, 444 (1999), the Court specifically
held thefollowing:

11
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RCr 9.40(1) —8 (per side)

RCr 9.40(3) —2 (one per defendant if tried jointly) NOTES

RCr 9.40(2) — 1 (one*“each side” if aternatejurors seated)

RCr 9.40(2) — 2 (one* each defendant” if alternate jurors seated)
13 Total

If more than 1 defendant is being tried, each defendant shall be entitled to at least 1
additional peremptory challenge to be exercised independently of any other defendant.

However, trial counsel must be certain to adequately preserve the challenge to the num-
ber of peremptories. Tammev. Commonwealth, Ky., 973 SW.2d 13 (1998).

RCr 9.36 and RCr 9.40 guarantee the criminal defendant “ a substantive right provided by
statelaw - theright of peremptory strikesagainst qualified jurors. Thisprocedural right is
not an “impartial jury’ question, but a “due process question.” Thomas v. Common-
wealth, Ky., 864 S\W.2d 252, 260 (1993).

In Thomasv. Commonwealth, Ky., 864 S.W.2d 252 (1993), the Kentucky Supreme Court
clarified the difference between theright to afair and impartial jury, as guaranteed by the
Sixth Amendment to the U. S. Constitution and Section 11 of the Kentucky Constitution,
and the right to procedural due process, as guaranteed by the Fourteenth Amendment to
the U. S Constitution and Section 2 of the Kentucky Constitution. The Court madeit clear
that when a defendant has used all his peremptory challenges, he “has been denied the
number of peremptory challenges procedurally allotted to him [procedural due process)
when forced to use peremptory challenges on jurors who should have been excused for
cause.” 1d. at 259. But see United Satesv. Martinez-Salazar, —U.S.—, 120 S.Ct. 774, 145
L.Ed.2d 792 (2000). For there to be aviolation of procedural due process, the defendant
need not establish that ajuror who should have been disqualified actually sat on the jury
that decided his case. Thomas, at 260.

C. Timingof Challenges

Thetiming of the exercise of thesetwo typesof challengesisalso set forthinthecrimina rules.

Pursuant to RCr 9.36(1), “ Challengesfor cause shall be madefirst by the Commonwealth and
then by the defense,” and (3) “All challenges must be made before the jury is sworn. No
prospective juror may be challenged after being accepted unless the court for good cause
permitsit.” Pelfrey v. Commonwealth, Ky., 842 SW.2d 524, 526 (1992).

D. Black Letter PrinciplesRelatingto Challengesfor Cause

1. Thetrial court must determine the existence of bias based on the particular facts of each
case. Taylor v. Commonwealth, Ky., 335 S.\W.2d 556 (1960).

2. “A potential juror may be disqualified from service because of connection to the case,
parties, or attorneys and that is abias that will be implied as a matter of law.” Sholler v.
Commonwealth, Ky., 969 S\W.2d 706, 709 (1998).

3. “lrrespective of the answers given on voir dire, the court should presume the likelihood
of prejudice on the part of the prospective juror because the potentia juror has such a
closerdationship, beit familial, financial or situational, with any of theparties, counsd,
victimsor witnesses.” Sholler v. Commonwealth, Ky., 969 S.W.2d 706, 709 (1998), Mont-
gomery v. Commonwealth, Ky., 819 SW.2d 713 (1992),).

4. *"Once that close relationship is established, without regard to protestations of lack of
bias, the court should sustain a challenge for cause and excuse the juror.” Sholler v.
Commonwealth, Ky., 969 SW.2d 706, 709 (1998), Ward v. Commonwealth, Ky., 695 SwW.2d

404 (1985).

12
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5. “Thereis no requirement that prospective jurors be completely ignorant of the facts.
The real test is whether, after having heard all the evidence, the prospective juror can NOTES
conform hisviewsto the requirements of thelaw and render afair and impartial verdict.
Mabev. Commonwealth, Ky., 884 S.W.2d 668 (1994).” Bowling v. Commonwealth, Ky.,
942 S\W.2d 293, 299 (1997).

E  How Court Should Resolve Doubt AsTo For-CauseChallenges

“Even where jurors disclaim any bias and state they can give the defendant a fair trial,
conditions may be such that their connection would probably subconscioudly affect their
connection would probably subconsciously affect their decisioninthecase. It isalwaysvital
tothedefendant in acriminal prosecution that doubt of unfairnessberesolved in hisfavor.”
Fugate v. Commonwealth, Ky., 993 S.W.2d 931 (1999), Sholler v. Commonwealth, Ky., 969
S.W.2d 706 (1998), Randolph v. Commonwealth, Ky., 716 S.W.2d 253 (1986) overruled on
other grounds.

However, “[a] determination asto whether to exclude ajuror for cause lieswithin the sound
discretion of thetrial court, and unlessthe action of thetrial court isan abuse of discretion or
isclearly erroneous, an appellate court will not reversethetrial court’s determination. Com-
monwealth v. Lewis, Ky., 903 SW.2d 524, 527 (1995).” Sholler v. Commonwealth, Ky., 969
S.\W.2d 706, 708 (1998).

F  Examplesof AbovePrinciplesasApplied to FactsWhereFor-Cause Challenges
Should Have Been Granted

1. Juror who Failsto Meet Satutory Qualificationsfor jury service as set forth in KRS
29A.080.

2. Juror Who HasFormed Opinion Regarding Guilt.
Neacev. Commonwealth, 313 Ky. 225, 230 S.W.2d 915 (1950).
Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992).
Thompson v. Commonwealth, Ky., 862 SW.2d 871, 875 (1993).

3. Juror Who Has A Close Relationship With a Party, Attorney or Witness. Ward v.
Commonwealth, Ky., 695 S.W.2d 404, 407 (1985).

A. Juror WhoHasA Close Relationship With aParty:

a. Venireperson who discussed the case with arelative of thevictim. Thompson v.
Commonwealth, Ky., 862 SW.2d 871, 875 (1993).

b. Marriedtoaperson whowasasecond or third cousin of thevictim. Marsch
v. Commonwealth, Ky., 743 S.W.2d 830 (1987).

c. First cousintovictim. Pennington v. Commonwealth, Ky., 316 SW.2d 221
(1958).

d. Mother wasfirst cousin to victim’'s mother. Leadingham v. Commonwealth,
180KYy. 38,201 SW. 500 (1918).

e. Wifewassecond cousin of defendant. Smith v. Commonwealth, Ky., 734
S\w.2d 437 (1987).

f.  Butsee Georgev. Commonwealth, Ky., 885 S.W.2d 938 (1994) wherethe Court
held that no error occurred when thetrial court allowed ajuror to remain onthe
jury after sherealized during testimony that she was the victim’sthird cousin.
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B. Juror WhoHasA Close Relationship With aWitness:
P NOTES

a Juror'sbeing related to and living in the same rural area of the county with the
complaining witness' boyfriend and being married to boyfriend’s cousin may
havejustified achallengefor cause. Anderson v. Commonwealth, Ky., 864 S.W.2d
909, 911 (1993).

b. Where juror, an investigative social worker, was employed by CHR, the same
organization with which akey Commonwealth witness was employed, and was
assigned to the same unit astwo key Commonweal th witnesses were assigned, it
was an abuse of discretion to fail to excuse the juror for cause. Alexander v.
Commonwealth, Ky., 862 S.W.2d 856, 864 (1993), overruled on other grounds.

c. Venireman knew both Commonwealth Attorney and chief investigating officer in
the crime. Thompson v. Commonwealth, Ky., 862 S.\W.2d 871, 875 (1993).

d. Juror whowasfriend of chief investigating officer. Thompson v. Commonwealth,
Ky., 862 S\W.2d 871, 875 (1993).

e. First cousin to key prosecution witness. Sanborn v. Commonwealth, Ky., 754
S.W.2d 534 (1988).

f. Wifeof arresting police officer. Calvert v. Commonwealth, Ky.App., 708 S.W.2d
121 (1986).

0. Juror who played littleleague baseball and went to high school with awitnessfor
the prosecution ten years before trial, but who denied any continuing social
relationship with the witness, had to be excused for cause in prosecution for
murder and burglary, where witness appeared ambivalent as to whether prior
relationship would affect his determinations of credibility. Fugate v. Common-
wealth, Ky., 993 SW.2d 931 (1999).

Juror Who HasA Close Relationship With Attor ney:

a  Venireman knew both Commonwealth Attorney and chief investigating officer in
the crime. Thompson v. Commonwealth, Ky., 862 S.W.2d 871, 875 (1993).

b.  Venirewoman who had business dealings with the prosecution. Thompson v.
Commonwealth, Ky., 862 S\W.2d 871, 875 (1993).

c. Juror’'swife and prosecutor were first cousins by marriage (however, relation-
ship by blood and affinity aretreated the samefor purposes of juror disqualifica
tion). Thomasv. Commonwealth, Ky., 864 SW.2d 252, 256-7 (1993).

d.  Prospective and actual jurors who had previously been represented by the
prosecutor and who stated they would seek out such representation in the
future (although attorney/client rel ationship does not automatically disqualify a
venireperson). Fugatev. Commonwealth, Ky., 993 S.W.2d 931, 938 (1999).

e. Uncleof Commonwealth Attorney. Ward v. Commonwealth, Ky., 695 S\W.2d 404,
407 (1985).

f. Secretary to Commonwesalth Attorney. Position gave rise to aloyalty to em-
ployer that would imply bias. Randolph v. Commonwealth, Ky., 716 SW.2d 3
(1986), overruled on other grounds.

0. Manager of ambulance service, which had acontract with the Ambulance Board
for which the prosecutor was the attorney, and who had been asked as manager
of the Ambulance Board to participate in the search for the defendants (who
were charged with escape) and who had been held hostage in a previous escape.
Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992).
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h.  County attorney at the time of the defendant’s preliminary hearing. Godsey v.
Commonwealth, Ky.App., 661 S.W.2d 2 (1983). NOTES

i. Juror was being represented by the prosecutor on alegal matter at the time of
trial. Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992).

j- Cousin'sson-in-law wasthe prosecutor. Montgomery v. Commonwealth, Ky.,
819S.W.2d 713(1992).

k. ButseeSholler v. Commonwealth, Ky., 969 S.W.2d 706, 709 (1998), wheretrial
court did not abuse its discretion in refusing to dismiss for cause a potential
juror who knew the Commonwealth’s attorney through mutual friendsand their
mutual membershipinalarge card club.

D. Juror WhoHasTroubleAccepting L egal Principles. Juror demonstrated aserious
problem accepting the concepts of a defendant’s right to remain silent, the burden
of proof and the presumption of innocence. Humble v. Commonwealth, Ky.App.,
887 SW.2d 867 (1994).

E Miscellaneous

a. Wherethe defendant, ontrial for sexual crimes against his seven year old
daughter, isblack, hiswifeiswhite, and their child ishbiracial, juror who
expressed adistaste for “mixed marriages,” and stated he would judge the
wife'scredibility adegree differently than he would judge the credibility of
other witnesses should have been excused for cause. Alexander v. Common-
wealth, Ky., 862 S.W.2d 856, 864 (1993), overruled on other grounds.

b. Venirepersonsand jurorsrelated to prison employees, who knew many prison
employees, whose two best friends and two brothers worked at prison and
had discussed case with two brothers. Thompson v. Commonwealth, Ky., 862
S\W.2d 871, 875(1993).

c. Former police officer and present deputy sheriff. Montgomery v. Common-
wealth, Ky., 819 S.W.2d 713 (1992). But see Sholler v. Commonwealth, Ky.,
969 S.W.2d 706, 708 (1998), where the Court reaffirmed the principle espoused
in Sandersv. Commonwealth, Ky., 884 S.W.2d 665 (1990), cert. denied, 502
U.S.831, 112 S.Ct. 107, 116 L .Ed.2d 76 (1991), whereit held that police officers
arenot disqualified to serve asjurorsin criminal cases.

d. Employee of the prison from which defendants escaped and who acknowl-
edged hewould give more credibility to alaw enforcement officer’stestimony
and wouldfeel “bad” about acquitting defendantsif proof was not sufficient to
show guilt. Montgomery v. Commonwealth, Ky., 819 S\W.2d 713
(1992).

e. Outside patrolman and guard for prison who acknowledged he had spoken
with persons in the prison regarding the escape. Montgomery v. Common-
wealth, Ky., 819 SW.2d 713 (1992).

f.  African-American defendant was charged with sexual offenses against his
stepdaughter from abiracial marriage, it wasreversibleerror for thetrial
court to fail to strike for cause ajuror who was biased against biracial jurors
and would judgethewife'scredibility adegree different from the credibility
of other witnesses. Alexander v. Commonwealth, Ky., 862 S.W.2d 856 (1993),
overruled on other grounds.

g. The probability of biaswas so great that it was an abuse of discretion for the
trial court tofail to strike ajuror who was employed by the Cabinet for
Human Resources, the same organization which a key prosecution was em-
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ployed, in the same unit that the key witness and detective involved in the case were NOTES
assigned. Alexander v. Commonwealth, Ky., 862 S.W.2d 856 (1993), overruled on
other grounds.

G Unsuccessful ChallengesWhich Should Continue To BeAsserted

The following are examples of challenges for cause that have been denied by the trial court
and the denial upheld by the Kentucky Supreme Court. Although Kentucky law is not favor-
able on these grounds it is recommended that you continue to make challenges on these
grounds.

1. Inacasewherethe defendant was facing the death penalty but received alife sentence,
the defendant moved to excuse for cause two prospective jurors who initialy indicated
they could not consider the minimum sentence of twenty years (one of theseindividuals
additionally stated hefelt that if aperson killed another, thelife of thekiller should also be
taken), and athird prospective juror who indicated shewould have ahard time consider-
ing alesser sentencefor murder when alcohol wasinvolved and that such feelingswould
impair her ability to follow jury instructions. Through the use of “follow-up” questions,
each prospective juror was “rehabilitated,” thus allowing the Kentucky Supreme Court
to find no error inthetrial court’srulings. (The defendant used a peremptory to remove
each of the three prospective jurors.) Mabe v. Commonwealth, Ky., 884 S.W.2d 668
(1994).

2. Venireperson who lived four houses from victim’s family and although not acquainted
with victim, knew two of victim’'s sisters“pretty well” was not such aclose situational
relationship with the victim asto compel apresumption of bias. DeRosset v. Common-
wealth, Ky., 867 S\W.2d 195, 197 (1993).

3. Venireperson who drove to scene of crime the night it happened out of curiosity, but
stated that such information was not enough to talk about and disclaimed any bias need
not be excused for cause. DeRosset v. Commonwealth, Ky., 867 SW.2d 195, 197 (1993).

4. Where defendant was on trial for the shooting death of his ex-girlfriend’s current
boyfriend, it was not reversible error to fail to excuse for cause potential jurorswho
worked at same place of employment asvictim and ex-girlfriend, who was a prosecution
witness. Copley v. Commonwealth, Ky., 854 S.W.2d 748, 750 (1993); Sholler v. Common-
wealth, Ky., 969 S.\W.2d 706, 709 (1998).

5. Defendant filed amotion for amistrial becausejuror failed to disclose on voir direthat he
knew defendant. At hearing on mistrial motion defendant did not present any testimony
from the juror in question, nor did he present any evidence showing that the questioned
juror was aware of having any prior knowledge of the defendant or hisfamily. The
defendant’ sfather testified at the hearing that he had known thejuror for 40 years but had
not seen him for 20-25 years, that their two families had known each other well, and that he
would expect thejuror to recogni ze the defendant’s family name. Denying the mistrial
motion, the Court of Appealsheld that defendant’s evidence was nothing more than mere
speculation and that questions concerning how and when the juror knew the defendant
must be answered to determineif thereisjuror bias. Key v. Commonwealth, Ky.App., 840
S\W.2d 827 (1992); Sholler v. Commonwealth, Ky., 969 S.W.2d 706 (1998).

6. Inamalpracticeaction against adoctor, it was not an abuse of discretion for thetrial court
tofail to excusefor cause three jurors who were former patients of the doctor on trial.
Altmanv. Allen, Ky., 850 SW.2d 44 (1993); Sholler v. Commonwealth, Ky., 969 SW.2d 706
(1998).

7. Although Court of Appealsstated it was abuse of discretion for trial court tofail to excuse
for cause on ground of “implied bias’ venire-person who was county attorney at time of
alleged offense up to and including time of trial, Court held harmful error was not shown
because defendant did not demonstrate that use of peremptory to strike county attorney
resulted in failureto strike another unacceptablejuror. Farrisv. Commonwealth, Ky.App.,
836 S\W.2d 451 454-5(1992).
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Juror WasVictim of Similar Offense - Where defendant wason trial for robbery, fact that
two prospective jurors had been robbery victims was not sufficient to render prospec- NOTES
tive jurors unqualified. Sark v. Commonwealth, Ky., 828 SW. 603, 608 (1991). Also,
wherethe defendant was on trial for assault and burglary and knew thevictim, it was not
error for thetria court to fail to strike for cause ajuror who had been raped at her home
three months before by a perpetrator who she did not know and who had not yet been
caught. Buttsv. Commonwealth, Ky., 953 S.W.2d 943, 945 (1997).

Juror Was Friend of Victim of Similar Offense - Where defendants were on trial for
having engaged in sexual acts with young children, trial court’s failure to excuse for
cause a juror whose best friend’s granddaughter had been abused and killed 14 years
previously and about which juror had strong feelings was held not an abuse of discre-
tion. However, the Kentucky Supreme Court indicated it would not have been an abuse
of discretion if thisjuror had been excused for cause as unqualified. Soker v. Common-
wealth, Ky., 828 SW.2d 619, 625 (1992).

How To PreserveFor-Cause ChallengesAnd Protect Your Client’sRight TOA Trial
By A Fair And Impartial Jury AsWel AsHer Right To Substantive Due Process

Conduct a thorough job of questioning the prospective juror to establish the actual or
implied partiality. General questions of fairnessand impartiality are not sufficient. Spe-
cific questionsrelated to the facts of the case and your theory of defense must be asked.
Attempt to elicit facts known by the juror or opinions held by the juror that reasonably
could be expected to influence her decision. Miraclev. Commonwealth, Ky., 646 S.W.2d
720, 723 (1983) (Leibson, J., concurring). “It often takes detail ed questioning to uncover
deep-seated hiases of which the juror may not be aware. The cursory examination
typically conducted by thetria court is often inadequate for this purpose.” Trial Prac-
tice Series, Jury Selection, The Law, Art, and Science of Selecting a Jury, Second
Edition, James J. Gobert, Walter E. Jordon (1992 Cumulative Supplement, p. 23).

Timely moveto strikethejuror for cause, listing every reason that would require removal
of the juror. In some appellate opinions the courts have described the jurors by listing
severa areas of biaswhich, when combined, required removal for cause. See Montgom-
eryv. Commonwealth, Ky., 819 SW.2d 713 (1992).

Where defendant did not learn until after trial that juror wasrelated to and living in the
samerural areaof the county with the complaining witness' boyfriend and was married
to the boyfriend’s cousin, proper procedure was to bring this information to the trial
court’sattentioninamotionfor anew trial. Ander son v. Commonwealth, Ky., 864 SW.2d
909, 911 (1993).

You have the option of using your peremptory challenges on any prospective jurors
whom you believe should have been excused for cause. Theoretically, you should not
have to use your peremptory challenges on such persons since the purpose of a pe-
remptory challengeisto eliminate thoseindividualswhose disgqualification’sdo not rise
to the level of afor-cause challenge, but whom you have some reason or gut feeling
about that makes you believe they will not be ableto befair and impartial. However, to
assureyour client’sright to betried by afair and impartial jury, you may haveto useyour
peremptory challenges on these individuals.

If you use your peremptory challenges on the persons whom you challenged for cause,
and you still believe there is a juror for whom you have a reason to use a peremptory
challenge, and whom you believe will not befair and impartial, do thefollowing. Stateto
the trial court that you used your peremptory strike to eliminate the specific juror(s)
whom you challenged for cause. State that asaresult adifferent juror whom you would
have used your peremptory onisstill onthejury. You should state you believethisjuror
isnot fair andimpartial and that your client’sright to betried by afair and impartial jury
has been denied, even though the juror’s bias does not rise to a level of a for-cause
challenge.
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For example, your clientisontrial for sex abuse of aminor. You determinethrough voir dire
that prospective Juror A is related to the victim, and prospective Juror B is the grand-
mother of avictim of child abuse. Moveto strike both Juror A and Juror B for cause. Under
Marsch v. Commonwealth, Ky., 743 S.W.2d 830 (1987), overruled on other grounds, the
trial court should strike Juror A. Thelaw isnot settled on whether Juror B must be stricken
for cause. Soker v. Commonwealth, Ky., 828 SW.2d 619 (1992). However, thetrial court
denies both your for-cause challenges. You use al your peremptory strikes on other for-
cause challenges, including Juror A, and have noneleft to strike Juror B. Then assert your
position that Juror B cannot be fair and impartial and your client’s right to a fair and
impartial jury has been denied because you had no peremptories left to strike Juror B
since you had to use a peremptory on Juror A who should have been stricken for cause.
Alsoask thetrial court for an additional peremptory to use on Juror B. Inarecent holding
of theU.S Supreme Court, only if Juror B actually sat onthejury, would it be error because
insuch asituation, the defendant isbeing tried by an unfair and partial jury. United Sates
v. Martinez-Salazar, —U.S—, 120 S.Ct. 774, 145 L .Ed.2d 792 (2000).

NOTES

5. There are some states that have adopted a rule requiring the defendant to first use his
peremptory challenges on those unsuccessful for-cause challenges to ensure the actual
jury hasnotainted jurors. However, whilethereisno such rulein Kentucky, and it would
appear that Rossv. Oklahoma, 487 U.S. 81, 108 S.Ct. 2273, 101 L .Ed.2d 80 (1988) does not
apply to Kentucky, the United States Supreme Court recently held in United Sates v.
Martinez-Salazar, —U.S.—, 120 S.Ct. 774, 145 L.Ed.2d 792 (2000) that if a defendant
electsto cure ajudge’s error in not striking ajuror for cause by exercising a peremptory
challenge, and is subsequently convicted by ajury on which no biased juror sat, he has
not been deprived of any rule-based or constitutional right.

However, you may still prefer to useyour peremptory challenges asthey areintended and
then place into the record that you have chosen to use all your peremptories on those
persons whose characteristics or circumstances do not rise to afor-cause challenge. You
should then ask for extra peremptory challenges to remove those persons who should
have been stricken for cause.

6. If you choose to use your peremptory challenges to cure a for-cause error, you should
still put into the record that you are doing so, and state you would have used each
peremptory on a specifically named juror had you not felt constrained to use it on an
unsuccessful for-cause challenge.

7. You must demonstrate, by stating in the record, that you used all your peremptory chal-
lenges and there are still unfair, biased juror(s) on the panel that actually served on the
case. Inaddition, besureyou makethejury strike sheet part of therecord for appeal.

In Sandersv. Commonwealth, Ky., 801 S.W.2d 665, 669 (1991), it wasobserved that “[i]tis
elementary logic and sound law that adefendant’sright to betried by animpartial jury is
infringed if and only if an unqualified juror participatesin the decision of the case.” See
also Wiliamsv. Commonwealth, Ky.App., 829 S.W.2d 942 (1992) whereit was noted that
to prevail on appeal a defendant must demonstrate he used all his peremptories and an
incompetent juror was allowed to sit who should have been stricken for cause.

I. HowToPreserveA Denial Of Your Client’sRight To Procedural DueProcess

To establish that your client’s right to freely exercise his peremptory challenges has been
violated you must do the following:

1. Challengefor cause all personsyou believe the law requires to be stricken.

2. Establish on the record that all of your client’s peremptory challenges have been ex-
hausted. Be sureto makethejury strikesheet part of therecord for appeal.

3. Statefor therecord that a biased and unfair juror isamember of thefinal jury and dueto
the use of all peremptories, your client’s rightsto due process are being violated. United
Satesv. Martinez-Salazar, —U.S—, 120 S.Ct. 774, 145 L .Ed.2d 792 (2000).
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4. Tomakeyour record for appeal, you should a so indicate which personsyou would have
removed with a peremptory challenge, if you had not been forced to use them on for- NOTES
cause jurors. While you do not need to articulate why you would have exercised a
peremptory on the persons, it is more impressive to the appellate court if you have
reasons, even if they do not rise to the level of for-cause reasons. Ask to introduce this
information by an avowal if you want to avoid revealing your thought processes to the
Commonwealth. In Foster v. Commonwealth, Ky., 827 S.\W.2d 670, 676 (1991), the Ken-
tucky Supreme Court stated that for there to be error, the defendant must use all of her
peremptories and show that “ her use of aperemptory to strike each venireman ‘resulted
in asubsequent inability to challenge additional unacceptable venireman.’”

J. CanJurorsBeRehabilitated?

There is no “magic question” such as, “Can you set aside what you have heard, your
connection, your religious beliefs, etc., and make a decision based only on the evidence and
instructions given by the Court?’ Montgomery v. Commonwealth, Ky., 819 SW.2d 713, 717-
718 (1992). In Montgomery, the Court “ declared the concept of ‘ rehabilitation’ isamisnomer
in the context of choosing qualified jurors and direct[d] trial judgesto remove it from their
thinking and strikeit fromtheir lexicon.” I1d. at 718. Thisbasic principle has been repeatedly
upheld by the Court. Hodge v. Commonwealth, Ky., 17 S.W.3d 824 (2000), Gill v. Common-
wealth, Ky., 7 S\W.3d 365 (1999).

Where potential jurors’ attitude and past experiences created areasonable inference of bias
or prejudice, their affirmative responses to the “magic question” did not eradicate the bias
and prejudice. Alexander v. Commonwealth, Ky., 862 S.W.2d 856, 865 (1993), overruled on
other grounds.

Reaffirming Montgomery v. Commonwealth, Ky., 819 SW.2d 713, 718 (1992), overruled on
other grounds, Thomasv. Commonwealth, Ky., 864 SW.2d 252, 258 (1993), holdsthat oncea
potential juror expresses disqualifying opinions, the potential juror may not be rehabilitated
by leading questions regarding whether s/he can put aside those opinions and be fair and
impartial.

The Kentucky Supreme Court has also held that prospective jurors answers “to leading
questions, that they would disregard al previous information, opinions and relationships
should not be taken at face value.” Marsch v. Commonwealth, Ky., 743 SW.2d 830, 834
(1988). (Emphasis added). “Mere agreement to al eading question that thejurorswill beable
to disregard what they have previoudly read or heard, without further inquiry, isnot enough...to
discharge the court’s obligation to determine whether the jury [can] beimpartial.” Miraclev.
Commonwealth, Ky., 646 SW.2d 720, 722 (1983).

Be sureto object to the tria court’s or the Commonwealth’'s use of leading questionsin an
attempt to rehabilitate an unqualified juror.

“Even where jurors disclaim any bias and state that they can give the defendant afair trial,
conditions may be such that their connection [to the case or the parties] would probably
subconscioudly affect their decisioninthecase.” Thomasv. Commonwealth, Ky., 864 SW.2d
252, 255 (1986), overruled on other grounds.

“It may bethat ajuror could, in good conscience, swear to uphold the law and yet be unaware
that maintaining such dogmatic beliefs about the death penalty [or alcoholism or homosexu-
ality or law enforcement personnel or other subject relevant to your case] would prevent him
or her fromdoing so.” Morgan . lllinois, 504 U.S. 719, 112 S.Ct. 2222, 2233, 119 L .Ed.2d 492
(1992).

K. HowToPreserveYour ChallengeToA Tainted Jury Poal

Often times you are faced with a jury pool containing persons from which a codefendants
jury was selected or who were victims of the charged offense. Two recent cases have ad-
dressed the procedure for obtaining a different jury pool.
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In Jett v. Commonwealth, Ky.App., 862 S.W.2d 908, 910-11 (1993), the defendant moved to set
asidethejury panel when one prospective juror stated, in the presence of the entire panel, that
adrug trafficker had killed his daughter. Instead, the trial court struck the prospective juror.
The Court held it was not error not to strike the entire panel because the defendant has proven
no prejudice. Prejudicial remark by juror does not necessarily require striking the entire panel.

NOTES

In Hellard v. Commonwealth, Ky.App., 829 S.W.2d 427 (1992), overruled on other grounds,
the defendant was charged with theft by deception and forgery based on a forged rental
agreement with avideo store. The owner of the video store wasamember of thejury pool from
which the jurors were selected to hear the defendant’s case. The defendant moved for a
continuance of her trial until anew jury pool was called. The continuance motion was denied,
but the trial court stated its ruling was subject to change if the defendant could show bias or
prejudice during voir dire. The Kentucky Court of Appeals did “not feel that Hellard was
required to show bias or prejudice under these circumstances.” Id. at 429.

On appeal, the Commonweal th argued the defendant had waived theissue by failing to renew
her continuance motion at the end of voir dire. However, reversing the defendant’s convic-
tions, the Kentucky Court of Appeals, relying on RCr 10.26, held the tria court erred in
denying the original continuance motion because the “possibility of a jury according the
testimony of awitness greater weight than it otherwise would have received isjust too great
when the witnessis amember of the same jury pool.”

Pelfrey v. Commonwealth, Ky., 842 S\W.2d 524 (1993), involves asituation similar to Hellard,
supra, but reaches the opposite result because the issue was not properly preserved for
review.

In Pelfrey the defendant moved for a continuance until a new jury pool could be empaneled
because the jury that had convicted the defendant’s companion one month earlier had been
selected from this same jury pool. Thetrial court denied the continuance motion.

On appeal, the Court held the trial court had not abused its discretion in denying the continu-
ance motion because “there were adequate safeguards in place to assure an unbiased jury.”
These safeguards were for cause and peremptory challenges. In addition, the defendant had
conducted athorough voir dire examination and had not challenged any prospectivejurorsfor
cause, and the trial court had admonished the jurors to consider against the defendant only
what they heard from the witness stand.

The Kentucky Supreme Court further held that because the defendant had not challenged any
of the prospective jurorsfor cause “we can only assume that he was satisfied with the jury.”
Also, “acontinuance motion for anew panel isnot the equivalent of individually challenging
jurorsfor cause. Oncetria counsel’sgeneral [continuance] motion wasdenied, hismethod for
reviewing the bias issue was to specifically challenge jurors. Without doing so, counsel
clearly waived hisjury challenge.”

Although Hellard was able to obtain relief on appeal despite failure to properly preserve the
issuefor review, do not rely onthe“manifest injustice” principle of RCr 10.26 to protect your
client’srightsto afair and impartia jury. Thelesson to be gleaned from Pelfrey, supra, isthat
to properly preserve issue for review you must do two things: 1) Move for a continuance,
pursuant to RCr 9.04, until anew jury can beimpanel ed; 2) Challengefor cause, asbiased and
prejudiced, each and every juror on the tainted panel. You may also want to move to dismiss
the entire jury panel pursuant to RCr 9.34.

L. Voir Direon thelssueof Punishment

Even in a case where the prosecution is not seeking the death penalty, the defendant is
entitled to voir dire the jury panel as to its ability to consider the full range of possible
punishments. Fugate v. Commonwealth, Ky., 993 SW.2d 931 (1999), Shields v. Common-
wealth, Ky., 812 SW.2d 152 (1991).
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Where the trial court denied the defendant the right to meaningful voir dire on the issue of
punishment and thedefendant r eceived the maximum punishment, the Kentucky Supreme NOTES
Court found the error was not harmless beyond a reasonable doubt. Fugate v. Common-
wealth, Ky., 993 SW.2d 931 (1999), Ander son v. Commonweal th, Ky., 864 S.W.2d 909, 911
(1993).

However, where the defendant moved to voir dire the jury on the penalty range for first
degree burglary and second degree assault but not for second degree persistent felony
offender, the Court held the issue was not properly preserved for review. In addition, since
the defendant received the minimum sentence for his PFO |1 conviction, the Court held the
trial court’sfailureto allow voir dire on the penalty range was not error.

Voir Dire Cause Checklist

Hereisachecklist with the necessary stepsto preserve error dueto thetrial court’sdenial of
a defense challenge for cause to a prospective juror:

1. Thevair dire of the prospective jurors must be recorded and transcribed or videotaped
and designated as part of the record on appeal.

2. Thedefenseattorney must assert aclear and specific challenge for causeto the prospec-
tivejuror and must clearly articulate the groundsfor the challenge. State the name of the
person you are challenging especialy if your trial record will be on videotape.

3. After achalengefor causeisdenied by thetrial court, you must decide whether to use
aperemptory on the prospective juror.

You must use all your peremptory challenges.
You should ask thetrial court for additional peremptory challenges.
Be sure the juror strike sheets are made part of the record on appeal.

N oo g A

State clearly for the record that you had to use a peremptory on a specific juror who
should have been stricken for cause. Make this statement for each prospective juror you
challenged for cause and then removed with aperemptory. Clearly state that you used all
your peremptories. Then clearly state the names of the prospective jurors you would
have used a peremptory on if you had not had to use your peremptories to remove
persons who should have been removed for cause.

8. Stateclearly for the record the names of those jurors who are actually selected to sit on
thejury that are objectionableto you. This statement should be made at thetimethetrial
court identifiesthefinal twelvejurors (plusany alternates) but prior to their being sworn.

IV. OPENING STATEMENT

The prosecutor may state the nature of the charge and the evidence upon which he or shewill
rely to supportit. RCr 9.42.

Don't allow the prosecutor to argue his or her case. RCr 9.42(2); Turner v. Commonwealth,
Ky., 240 SW.2d 80 (1951).

Itisreversibleerror for aprosecutor to define reasonable doubt in opening statement. Marsch
v. Commonwealth, Ky., 743 S.W.2d 830, 833 (1987), quoting Commonwealth v. Callahan, Ky.,
675S.W.2d 391 (1984).

It isreversible error for a prosecutor to discuss evidence that the court had ruled inadmis-
sible. Linder v. Commonwealth, Ky., 714 SW.2d 154 (1986); KRE 103(c).

If the prosecutor tells about damaging information in opening statement, then failsto intro-
duce evidenceto support it, the proper remedy isamotion for mistrial. Williamsv. Common-
wealth, Ky., 602 S.W.2d 148 (1980).

Request amidgtrial, if that iswhat you want.
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V. COMMONWEALTH'S CASE
NOTES

Make Timely Objections - KRE 103 (a). [See Above, Section A.1]. Compare Bell v.
Commonwealth, Ky., 875 S.W.2d 882 (1994) [timely] to Bowling v. Commonweal th, Ky.,
873 S.W.2d 175 (1993) [not timely].

Motion to Srike- If you want the court to strike evidence, you must specifically ask for
thisrelief. KRE 103(a)(1).

Delayed Objections- A delayed objection may bemadeif (a) judicia noticeistaken before
an opportunity to be heard. KRE 201(3); (b) a person disclosed privileged information
before the holder of the privilege hastime to assert it. KRE 510(2); (c) the judge callsa
witness or questions awitness or asks questions tendered by ajuror. KRE 614.

Objections Not Necessary - Intwo situations, an error is preserved even in the absence
of an objection: (a) thejudgetestifiesat trial, or (b) ajuror testifiesat trial. KRE 605 and
606.

Mistrial - If your objection is sustained and you ask for an admonition, which isgiven,
you are deemed to be satisfied with the relief and cannot argue on appeal that a mistrial
should have been granted. I f you want amistrial, ask for one. Morton v. Commonweal th,
Ky., 817 SW.2d 218 (1991); Derossett v. Commonweal th, Ky., 867 S.W.2d 195 (1993). The
appellate court will presumethat an admonition “ controlsthejury and removesthe preju-
dice.” Clay v. Commonwealth, Ky.App., 867 S.W.2d 200 (1993). Therefore, if you believe
that the admonition was not adequate | et the court know and explain why.

Objectionsto Your Cross-Examination of Prosecution Witnesses- When the prosecu-
tor objectsto your cross-examination questions, remind the court that Kentucky’s “wide
open” rule of cross-examination has been embodied in the KRE. Derossett v. Common-
wealth, Ky., 867 S\W.2d 195 (1993); KRE 611.

Expert Witness Testimony —A timely objection to the qualifications, testimony, proce-
dures, or findings offered by an expert witness must be made by trial counsel for it to be
preserved for appellate review. Commonwealth v. Petrey, Ky., 945 SW.2d 417, 419 (1997).
Expert opinion evidence is admissible so long as (1) the witness is qualified to render
opinion on the subject matter, (2) the subject matter isa proper one for expert testimony,
(3) the subject matter satisfies the test for relevancy, subject to the balancing of
probativeness against prejudice, and (4) the opinion will assist thetrier of fact. Sringer v.
Commonwealth, Ky., 956 S.W.2d 883 (1997), KRE 401, 702. Springer also overruled
Brown v. Commonwealth, Ky., 812 SW.2d 502 (1991) and Alexander v. Commonwealth,
Ky., 862 S.W.2d 856 (1993) in holding that the testimony of alicensed obstetrician/gyne-
cologist that a child victim’'s vaginal injuries where consistent with her history of sexual
abuse was relevant in sexual abuse prosecution and was not inadmissible opinion evi-
dence concerning the ultimate issue. Stringer also gives numerous examples of past
holdings by the Court regarding expert testimony and the admissibility relating to the
ultimateissuein acase.

VI. DEFENSE CASE
Separ ation of Witnesses

a If oneof your witnesses violates the rule, the court cannot automatically preclude
the witness' testimony, but must hold a hearing before ruling. Henson v. Common-
wealth, Ky., 812 SW.2d 718 (1991).

b. Poalice Officers - The courts have yet to decide whether the Commonwealth may
simply “designate” apolice officer asits representative without justifying aneed for
the officer to remain in the courtroom [KRE 615(2)] or whether the prosecutor must
first demonstrate that the officer is “essential” to the presentation” of the
Commonwealth’scase. [KRE 615(3)]. However, the Court hasheld that itisentirely
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proper for thelead investigator to be seated at the Commonwealth’stable during the
presentation of the evidence, evenif that officer will testify. Dillinghamv. Common- NOTES
wealth, Ky., 955 SW.2d 377 (1999), KRE 615(3).

2. Impeachment With Prior Felony Conviction —Only felony convictions can be used for
impeachment, and i dentity upon which conviction isbased may not be disclosed unless
thewitness deniesthe conviction. Saven v. Commonwealth, Ky., 962 SW.2d 845 (1997),
KRE 609. Object on the basisthat the convictionistoo remotein time. A twenty-two year
old conviction istoo old for impeachment purposes. Brown v. Commonwealth, Ky., 812
S.W.2d 502 (1991). See KRE 609(b) [10year limit].

3. Character Evidence- Object to anything that soundslike character evidence, whether it
came from prosecution witnesses, cross-examination of defense witnesses or
cross-examination of your client. Character evidence is not admissible unless and until
the defendant places hisor her character inissue. Holbrook v. Commonwealth, Ky., 813
S.W.2d 811 (1991); KRE 404; seea so LaMastusv. Commonweal th, Ky.App., 878 SW.2d
32(1994).

Mere evidence that the victim had been physically abused without any proper evidence
linking that abuse to the defendant is substantially more prejudicial than it is probative
and the evidence of physical abuse should have been excluded under KRE 403.

Although prosecutor acted improperly in badgering defendant into stating that police
officer was lying, such improper action did not constitute palpable error that could be
considered on appeal. Mossv. Commonwealth, Ky., 949 SW.2d 579 (1997).

4. Evidenceof Other Crimes, Wrongsor Acts- Consider afour-prong attack on thistype
of evidence:
(@ prosecutor failed to give proper notice; (KRE 404(c));
(b) evidenceis not relevant to prove something other than criminal disposition;
(©) evidenceis not sufficiently probative to warrant introduction;
(d) probativevalue outweighs potential for prejudice. KRE 404(b) and;
(e Clarkv. Commonwealth, Ky., 833 SW.2d 793, 795 (1991);
Bdl v. Commonwealth, Ky., 875 S.\W.2d 882 (1994).

Where defendant’s prior felony conviction is revealed during voir dire, when prospec-
tivejuror said sherecognized the defendant from seeing him at the prison, and therewas
no proper evidentiary usefor thisfact in the guilt phase, thejury panel should have been
discharged. Tabor v. Commonwealth, Ky.App., 948 S.W.2d 569 (1997).

Casesinvolving KRE 404(b)(1) wheretheother crime(s) prove(s) identity:

(1) High Degree of Similarity: Bowling v. Commonwealth, Ky., 942 S.W.2d 293 (1997),
Tucker v. Commonwealth, Ky., 916 S.W.2d 181 (1996), Maddox v. Commonwealth, Ky.,
955 SW.2d 718 (1997), Adcock v. Commonweal th, Ky., 702 S.\W.2d 440 (1986), Warner v.
Commonwealth, Ky., 621 S\W.2d 22 (1981), Lear v. Commonwealth, Ky., 884 S\W.2d 657
(1994), Violett v. Commonwealth, Ky., 907 SW.2d 773 (1995) ;

(2) Insufficient Similarity: Gray v. Commonwealth, Ky., 843 S.W.2d 895 (1992), Rearick v.
Commonwealth, Ky., 858 SW.2d 185 (1993), Bell v. Commonwealth, Ky., 875 S\W.2d 882
(1999),

(3) Uniqueor Distinctive Feature: Spencer v. Commonwealth, Ky., 554 S\W.2d 355 (1977);

(4) Common Plan or Scheme: Roberson v. Commonwealth, Ky., 913 S.\W.2d 310 (1994),
Gilbert v. Commonwealth, Ky., 838 SW.2d 376 (1991), Howard v. Commonwealth,
Ky.App., 787 S\W.2d 264 (1989);

(5) Motive: Rakev. Commonwealth, Ky., 450 SW.2d 527 (1970), Tucker v. Commonwealth,
Ky., 916 SW.2d 181 (1996), Lambert v. Commonwealth, Ky.App., 835 SW.2d 299 (1992),
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W Ison v. Commonwealth, Ky.App., 761 S.W.2d 182 (1988), Murphy v. Commonwealth,
Ky., 652 SW.2d 69 (1983), Chumbler v. Commonwealth, Ky., 905 S\W.2d 488 (1995), NOTES
Parker v. Commonwealth, Ky., 952 SW.2d 209 (1997), Raeber v. Commonwealth, Ky., 558
S.\W.2d 609 (1977).

(6) Intent: Bell v. Commonwealth, Ky., 404 S\W.2d 462 (1966), Sandersv. Commonwealth,
Ky., 801 SW.2d 665 (1990), Haight v. Commonwealth, Ky., 938 SW.2d 243 (1996), Wonn v.
Commonwealth, Ky.App., 606 SW.2d 169 (1980), Elered v. Commonwealth, Ky., 906
S\W.2d 694 (1994);

(7) Knowledge: Lindsay v. Commonwealth, Ky., 500 SW.2d 76 (1973);
(8) Opportunity: U.S v. Doherty 675 F.Supp. 714 (D.Mass. 1987);

(9) Preparation: U.S v. Nolan, 910 F.2d 1553 (7" Cir. 1990), U.S. v. Hill, 898 F.2d 72 (7" Cir.
1990);

(10) Absenceof Mistakeor Accident: Parker v. Commonwealth, Ky., 952 S.\W.2d 209 (1997).

Casesinvolving KRE 404(b)(2) wherethe evidenceissaid not to be“ inextricably intertwined”:
Clark v. Commonwealth, 833 S.W.2d 793 (1991), Holland v. Commonwealth, Ky., 703 S.W.2d
876(1986).

Casesinvolving KRE 404(b)(2) wheretheevidenceissaid to be“inextricably intertwined”:
Hawkinsv. Commonwealth, Ky., 481 S.W.2d 259 (1972), Dunbar v. Commonweal th, Ky., 809
S.W.2d 852 (1991), Norton v. Commonwealth, 890 S.W.2d 632 (1994), Sanford v. Common-
wealth, Ky., 793 SW.2d 112 (1990), Drummyv. Commonwealth, Ky., 783 S.W.2d 380 (1990).

K RE 403—Weighing Prejudicever susProbativeValue:
(1) Definition: Wonnv. Commonwealth, Ky.App., 606 S.W.2d 169 (1980);

(2) Baancing Test: Jarvisv. Commonwealth, Ky., 960 S.W.2d 466 (1998), Billingsv. Common-
wealth, Ky., 843 S\W.2d 890, 892 (1992), Bell v. Commonwealth, Ky., 875 S.W.2d 882
(1994), Tammev. Commonwealth, Ky., 759 SW.2d 51 (1988);

(3) Remotenessin Time: Gray v. Commonwealth, Ky., 843 S\W.2d 895 (1992), Robey V.
Commonwealth, Ky., 943 SW.2d 616 (1997);

(4) “Overkill”: Funk v. Commonwealth, Ky., 842 S\W.2d 476, (1992), Chumbler v. Common-
wealth, Ky., 905 SW.2d 488 (1995), Brown v. Commonweal th, Ky., 983 SW.2d 516 (1999).

Casesinvolving KRE 404(c):
(1) Appliesonly tothe Commonwealth;

(2) Notice must be specific, not just in discovery. Daniel v. Commonwealth, Ky., 905 SW.2d
76, 77 (1995)(“ A policereport alone does not provide reasonabl e pretrial notice pursuant
to KRE 404(c).”);

(3) Noticemust besufficiently in advanceof trial to permit areasonabletimefor investigation
and preparation. Gray v. Commonwealth, Ky., 843 SW.2d 895 (1992);

(4) Noticerequirementismet if defense has* actual notice” of Commonwealth’sintent to use
evidence for 404(b) purposes, as shown by defense motion in limine to exclude the
evidence. Bowling v. Commonwealth, Ky., 942 SW.2d 293 (1997).

Seethefollowing for other cases where 404(b) evidence was held admissible:

Brown v. Commonwealth, Ky., 983 S.\W.2d 516 (1999), Bowling v. Commonwealth, Ky.,
942 S\W.2d 293 (1997), Port v. Commonwealth, Ky., 906 S.W.2d 327 (1995), W liamsv.
Commonwealth, Ky., 810 SW.2d 511 (1991), Moorev. Commonwealth, Ky., 771 SW.2d 34
(1989), Bush v. Commonwealth, Ky.App., 726 S.W.2d 716 (1987), Phillips v. Common-
wealth, Ky., 679 S.W.2d 235 (1984).
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(5) SeparateTrial - If you askedfor atrial separate from acodefendant, keep pointing out to
the court how the proceedings are unfair, even at the penalty phase of trial. See: Cosby NOTES
v. Commonwealth, Ky., 776 S.W.2d 367 (1989) and Foster v. Commonwealth, Ky., 827
S.W.2d 670 (1991). Also, if thereisataped statement of anon-testifying codefendant, a
motion should be made for separatetrials, or for the Commonwealth to redact the state-
ment so as to eiminate not only the defendant’s name, but any reference to his or her
existence. Rogersv. Commonwealth, Ky., 992 S.W.2d 183 (1999).

(6) Prosecutorial Misconduct —Judgment of convictionwill be reversed where prosecutor
persisted in asking improper and prejudicial questions for purpose of getting evidence
before the jury which the law does not permit the jury to hear. Sewart v. Common-
wealth, 185 Ky. 34, 213 S.W. 185 (1919), Nix v. Commonwealth, Ky., 299 S.W.2d 609
(1957), Vontreesv. Commonwealth, 291 Ky. 583, 165 S.W.2d 145 (1942), seee.g., Saven
v. Commonwealth, Ky., 962 S\W.2d 845 (1997).

(7) Rule of Completeness — Once a defendant introduces a portion of a witness' prior
statement to the police in an effort to point out perceived inconsistencies between that
statement and an even earlier statements to the police, the rule of completeness allows
the Commonweal th to requireintroduction of the remainder of the statement. KRE 106,
see Saven v. Commonwealth, Ky., 962 S.W.2d 845 (1997).

(8) Privileges—See KRE 501-KRE 511. Spousal Privilege (KRE 504) — Privileged informa-
tion is not made admissible simply because it is contained in an out-of-court statement
which falls within an exception to the hearsay rule; the statement must be admissible
under both Article V (Privileges) and Article VII (Hearsay) of the Rules of Evidence.
Saven v. Commonwealth, Ky., 962 SW.2d 845, 852 (1997). The Court also specifically
stated in Saven that an out-of-court statement of a witness who is precluded from
testifying because of invocation of the spousal privilegeis admissibleif that statement
fallswithin arecognized exception to the hearsay ruleand it does not divulge aconfiden-
tial communication. See also Thurman v. Commonwealth, Ky., 975 S.W.2d 888 (1998).

(9) VictimImpact Evidence—Victimimpact evidenceislargely irrelevant to theissue of guilt
or innocence and should be reserved for the penalty phase of thetrial. Bennett v. Com+
monwealth, Ky., 978 S.W.2d 322 (1998) (however, in Bennett it was held to be harmless
error).

VIlI. AVOWALS
RCr 9.52 states:

1. Inan action tried by ajury, if an objection to a question propounded to a witness is
sustained by the court, upon request of the examining attorney the witness may make a
specific offer of hisor her answer to the question. The court shall require the offer to be
made out of the hearing of the jury. The court may add such other or further statement as
clearly showsthe character of the evidence, theform in which it was offered, the objec-
tion made, and the ruling thereon. In actionstried without ajury the same procedure may
befollowed, except that the court upon request shall take and report the evidencein full,
unlessit clearly appears that the evidence is not admissible on any ground or that the
witnessis privileged.

NOTE: In Jonesv. Commonwealth, Ky., 623 SW.2d 226 (1981), it was hel d to be prejudi-
cialy erroneous for atrial court to deny defense counsel an opportunity to offer the
testimony of awitness by avowal. See also Perkins v. Commonwealth, Ky.App., 834
S\W.2d 182 (1992).

2. Errorintrial court sustaining objections to cross-examination of witness could not be a
basis for reversal where the appellant failed to request an avowal. Jones v. Common-
wealth, Ky., 833 SW.2d 839 (1992).
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KRE 103(b) says that the court “may” direct that an offer of proof be in question and
answer form. While this suggests that a narrative may be sufficient, the safest practice
would be to make a question and answer avowal unless the court orders otherwise. An
avowal by the witness, not the attorney, is necessary to preserve error. Commonwealth
v. Ferrdl, Ky., 17 SW.3d 520 (2000), KRE 103.

NOTES

VIII.MOTION-DIRECTED VERDICT

Kimbrough v. Commonwealth, Ky., 550 SW.2d 525 (1977); Queen v. Commonwealth,
Ky., 551 S\W.2d 239 (1977).

You must make amotion for adirected verdict at the close of the prosecution’s case and
at the close of the defense's case in order to properly preserve an issue as to the
sufficiency of the evidence for appellate review. If either or both parties offer rebuttal
evidence, an additional motion for a directed verdict should be made as a safeguard at
the close of such proof.

You must object to the given instructionsin order to preserve an issue asto sufficiency
of evidencefor appellatereview.

General motionsfor directed verdicts on all counts of the indictment are insufficient to
apprisethetrial court of the precise nature of the objection. Seay v. Commonwealth, Ky.,
609 S.\W.2d 128, 130(1980).

NOTE: If defendant’s evidence fillsin gap in prosecution’s case, then defendant is not
entitled to directed verdict. Heflin v. Commonwealth, Ky.App., 689 SW.2d 621 (1985);
Cutrer v. Commonwealth, Ky.App., 697 S.W.2d 156 (1985).

In Baker v. Commonwealth, Ky., 973 S.\W.2d 54 (1998), the court said that for theissueto
be preserved for appellate review, a Motion for Directed Verdict must be made at the
close of all evidence aswell asat the close of the Commonwealth’s case. Baker specifi-
cally overrules Dyer v. Commonwealth, Ky., 816 SW.2d 647 (1991)

Directed Verdict Test - In Commonwealth v. Benham, Ky., 816 S.W.2d 186 (1991), the
court explained that Sawhill v. Commonwealth, Ky., 660 S.W.2d 3 (1983) isatrial court
test for adirected verdict and Trowel v. Commonwealth, Ky., 550 S.\W.2d 530 (1977) isan
appellatetest. Seealso Clay v. Commonwealth, Ky. App., 867 S.W.2d 200 (1993). [Also,
keep in mind the federal constitutional test: Jackson v. Virginia, 443 U.S. 307, 99 S.Ct.
2781, 61 L.Ed.2d 560 (1979)]. But see Commonwealth v. Jones, Ky., 880 S\W.2d 544 (1994),
declaring that a verdict must be upheld if there is* substantial evidence to support it.”
The main principles of DV on appellate review was recently upheld in Dillingham v.
Commonwealth, Ky., 995 SW.2d 377 (1999).

Two recent Kentucky caseswhich were successful on directed verdict issuesare Allen v.
Commonwealth, Ky.App. 997 S.W.2d 483 (1998) (where the Court held that while the
testimony of the prostitute was corroborated by other evidence, as required to convict
defendant of promoting prostitution, and thus was properly submitted to jury without
corroboration instruction, that evidence that aminor participated in sexual conduct with
each customer was insufficient to convict defendant of using aminor in asexual perfor-
mance; and Robey v. Commonwealth, Ky., 943 S.W.2d 616 (1997) where the Court held

that the defendant was entitled to directed verdict of acquittal on burglary charge.

IX. INSTRUCTIONS

RCr 9.54(2) [Amended September 1, 1993] states: “(2) No party may assign aserror the
giving or thefailureto give an instruction unless the party’s position has been fairly and
adequately presented to thetrial judge by an offered instruction or by motion, or unless
the party makes objection before the court instructs the jury, stating specifically the
matter to which the party objects and the ground or grounds of the objection.”
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Right to L esser Included Offensel nstructions- Ward v. Commonweal th, Ky., 695 SW.2d
404, 406 (1985); Trimblev. Commonwealth, Ky., 447 S.W.2d 348 (1969); Martinv. Com- NOTES
monwealth, Ky., 571 SW.2d 613 (1978); Luttrell v. Commonwealth, Ky., 554 S\W.2d 75

(1977).

If ajury isinstructed on voluntary intoxication asadefenseto intentional murder, it must
also be instructed on second-degree manslaughter as a lesser-included offense. Fields
v. Commonwealth, Ky., 12 S\W.3d 275 (2000), Saven v. Commonwealth, Ky., 962 SW.2d
845(1997).

Itisnot palpable error to fail to instruct on alesser-included offense of that charged in
theindictment, and atrial judgeisnot required to sua sponte rule accordingly. Clifford v.
Commonwealth, Ky., 7 SW.3d 371 (1999).

NOTE: Alsoarguelesser included offenseinstruction required as part of right to present
adefense under 6th and 14th Amendmentsto United States Constitution and Section 11
of Kentucky Constitution.

Entitled to Instructionson D’'s Theory of Case —Saven v. Commonwealth, Ky., 962
S.W.2d 845 (1997), Sanborn v. Commonwealth, Ky., 754 SW.2d 534, 549-550 (1988),
Kohler v. Commonwealth, Ky., 492 S.W.2d 198 (1973), Rudol ph v. Commonwealth, Ky.,
504 S\W.2d 340 (1974). See Taylor v. Commonwealth, Ky., 995 SW.2d 355 (1999), seealso
Hayesv. Commonwealth, Ky., 870 S.W.2d 786, 788 (1993), where the court explained that
when the defendant admitsthe facts constituting the offense, but relies on an affirmative
defense, “ such defendant is entitled to a concrete or definite and specific instruction on
the defendant’s theory of the case.”

NOT Entitled tolngtructionson Alter nativeor | nconsistent Theoriesof Defense- Pace
v. Commonwealth, Ky., 561 S.W.2d 664, 667 (1978) wasoverruled by Grimesv. McAnulty,
Ky., 957 S\W.2d 223, 227 (1997). A defendant may no longer argueinconsi stent theories
as they can be termed “mutually exclusive.” However, it is not error to give alternate
instructions on wanton and intentional murder when the defendant claims self-protec-
tion and thereis evidenceto support the defense. Allen v. Commonwealth, Ky., 5 S.W.3d
137(1999).

I nstructions Protecting Right to Unanimous Ver dict — Unanimity becomes an issue
when the jury is instructed that it can find the defendant guilty under either of two
theories, since some jurors might find guilty under one theory, while others might find
guilt under another; if the evidence would support conviction under two theories, the
requirement of jury unanimity is satisfied, but if the evidence would support a convic-
tion under only one of two alternative theories, the requirement of unanimity isviolated.
Davisv. Commonwealth, Ky., 967 SW.2d 574 (1998). See also WelIsv. Commonweal th,
Ky., 561 S.W.2d 85 (1978); Boulder v. Commonwealth, Ky., 610 SW.2d 615 (1980); Hayes
v. Commonwealth, Ky., 625 SW.2d 583 (1981).

NOTE: Defendant entitled to mgjority verdict under 6th Amendment - Johnson v. Loui-
siana, 406 U.S. 356,92 S.Ct. 1620, 32 L.Ed.2d 152 (1972); Apodacav. Oregon, 406 U.S. 404,
92S.Ct. 1628, 32L.Ed.2d 184 (1972).

Preserving Error - Tendering an instruction and arguing to the court in support of the
instruction is not sufficient to preserve the objection. A party must specifically object to
the instructions given by the court before the court gives those instructions. Common-
wealthv. Collins, Ky., 821 S.W.2d 488 (1991), seealso Baker v. Commonwealth, Ky., 973
S.\W.2d 54 (1998), and TammeVv. Commonwealth, Ky., 973 SW.2d 13 (1998), where defen-
dant failed to request instructions on intoxication, moral justification, or other mitigating
circumstances, it was not preserved for appellate review.

A defendant did not preserve for review his alegation of error challenging the trial
court’sfailureto instruct thejury on alcohol intoxication in apublic placewhere he never
requested that instruction. Blades v. Commonwealth, Ky., 957 SW.2d 246 (1997), RCr
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9.54(2), seealso Gravesv. Commonwealth, Ky., 17 S.W.3d 858, 864 (2000). NOTES

Itisnot palpableerror tofail toinstruct on alesser-included offense of that charged inthe
indictment, and atrial judge is not required to sua sponte rule accordingly. Clifford v.
Commonwealth, Ky., 7 SW.3d 371 (1999).

X. CLOSING ARGUMENT

RCr 9.22 - Defense counsdl is required to object to the prosecutor’s improper comments
duringhisclosing argument at thetimethe commentsaremade. Failureto object contempo-
raneously will result in unpreserved error that the Court will not review on appeal. Gray V.
Commonwealth, Ky., 979 SW.2d 454 (1998). Defense counsel must make known to thetrial
court the type of relief she desires, i.e., admonition, and mistrial. Defense counsel need not
state the grounds for her objection unless requested to do so by the court. Counsel needs to
be aware of al possible grounds for the objection and types of relief because failure to
mention a specific ground at trial, if requested to do so, will foreclose ability to argue said
ground on appeal . Johnson v. Commonwealth, Ky., 864 S.W.2d 266 (1993); Kennedy v. Com-
monwealth, Ky., 544 SW.2d 219, 221 (1977). Also, failureto request the specific relief desired
will foreclose the ability to argue you are entitled to said relief on appeal. Derossett v. Com-
monwealth, Ky., 867 S.W.2d 195 (1993); West v. Commonwealth, Ky., 780 S.W.2d 600, 602
(1989).

Where the trial court denies defense counsel a reasonable opportunity to make arecord, the
appellate court will not hold defense counsel strictly accountable to the rules regarding mak-
ing contemporaneous obj ections. Alexander v. Commonwealth, Ky., 864 SW.2d 909, 914-15
(1993).

Two proceduresto deal with the prosecutor’sclosing argument areto (1) movein limine, prior
totrial, to precludeimproper commentsin closing argument; and (2) maketimely objection at
trial during the closing argument. Each procedure requires knowledge and understanding of
the types of arguments which have been found to be improper by the Kentucky courts.

Trial counsel must be alert for prejudicial and improper arguments by the prosecutor at both
the guilt and truth-in-sentencing phases of the trial. Counsel must make a contemporaneous
objection (RCr 9.22) to theimproper argument and movefor amistrial. Counsel should always
invoke Section 2 of the Kentucky Constitution and the Due Process Clause of the 14th Amend-
ment to the U.S. Constitution to support her objection and mistrial motion. Counsel should
resist the judge’s offer to give the jury a*“curative” instruction or an admonition rather than
grant amistrial. Counsel should point out that such aninstruction or admonitionisinsufficient
to curethe prejudice. You can never unring the bell. Brutonv. U.S, 88 S.Ct. 1620, 1628 (1968);
Bell v. Commonwealth, Ky., 875 S.\W.2d 882 (1994).

Besides becoming familiar with the law regarding closing argument, counsel should become
familiar with the practices of the prosecutor trying the case. Many prosecutors make the same
(or variations on atheme) improper argument over and over again. By being familiar with the
types of arguments and issues of your particular prosecutor, you can move the court in limine
to preclude the use of thetypes of improper and prejudicial argumentslikely to be used by the
prosecutor. Even if your motion in limine is denied, you will be better prepared to object at
trial.

Examplesof unfair argumentsusingtheWest Key Number system:

708 - Scopeand effect of summingup

709 - For prosecution
The prosecutor is given wide latitude in closing argument, Bowling v. Commonwealth,
Ky., 873 S.W.2d 175 (1993), but the prosecutor may not cajole or coercejury to reach a
verdict. Lycansv. Commonwealth, Ky., 562 S.W.2d 303 (1978).

717- Arguingor readinglawtojury
Prosecutor misstated law on insanity when he told jury test was whether defendant
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knew right from wrong. Mattingly v. Commonwealth, Ky. App., 878 S.\W.2d 797 (1994).

. _ NOTES
Prosecutor improperly defined reasonable doubt. Sanborn v. Commonwealth, Ky., 754

S.W.2d 534, 544 (1988); Commonweal th v. Goforth, Ky., 692 S.W.2d 803 (1985).

A prosecutor shall not knowingly make afalse statement of law to atribunal. SCR 3.130-
3.3@(Q1).

718 - Arguing matter snot within issues
A lawyer shall not knowingly or intentionally allude to any matter that the lawyer does
not reasonably believeisrelevant. SCR 3.130-3.4(e).

719- Arguing matter snot sustained by theevidence
A lawyer shall not knowingly or intentionally alude to any matter that will not be
supported by admissible evidence. SCR 3.130-3.3(€).

1) ingenera

Prosecutor may not mention facts prejudicial to defendant that have not been
introduced into evidence. Sommersv. Commonwealth, Ky., 843 S.W.2d 879
(1992); Bowling v. Commonwealth, Ky., 279 SW.2d 23

(1955).
2 persona knowledge, opinion or belief of counsel

A lawyer shall not state a personal opinion as to the justness of a cause, the
credibility of awitnessor the guilt or innocence of an accused. SCR 3.130-3.4(€).

Prosecutor’s expression of his opinion is proper when based on the evidence.
Derossett v. Commonwealth, Ky., 867 S.\W.2d 195 (1993).

It was error for prosecutor to make statement about believability of defendant’s
explanation of how he received certain injuries and to present demonstration of
defendant’s explanation which was outside the evidence presented. Wager v. Com-
monwealth, Ky., 751 S.W.2d 28 (1988).

It wasimproper for prosecutor to tell jury that he knew of hisown persona know!-
edgethat personsreferred to by defendant’s alibi witnesswere “rotten to the core.”
Terryv. Commonwealth, Ky., 471 SW.2d 730 (1971).

3) evidenceexcluded

It was error for prosecutor to argue there wasavast store of incriminating evidence
which the jury was not allowed to hear because of the rules of evidence. Mack v.
Commonwealth, Ky., 860 S.W.2d 275 (1993).

Wheretrial court ruled part of atape recording was not admissible, it was error for
the prosecutor to tell the jury he “wished” it could have heard those parts that had
been excluded. Moorev. Commonwealth, Ky., 634 S\W.2d 426 (1982).

720 - Commentson evidenceor witnesses
1) ingenera

Hall v. Commonwealth, Ky., 862 S.W.2d 321 (1993).

Prosecutor violated defendant’s right to remain silent when he told the jury that if
the defendant, who was a passenger in the car, had really been innocent he would
have accused other individual in car of committing crime. Churchwell v. Common-
wealth, Ky.App., 843 SW.2d 336 (1992).

Prosecutor violated defendant’sright to remain silent when hetold jury that defen-
dant would have denied ownership of pouch containing drugsif he were innocent.
Green v. Commonwealth, Ky.App., 815 SW.2d 398 (1991).
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i f evid
2) misstatements of evidence NOTES

It wasimproper for prosecutor to misstate testimony of psychologist both on cross-
examination and in closing argument. Ice v. Commonwealth, Ky., 667 SW.2d 671
(1984).

3 credibility and character of witnesses

A lawyer shall not state apersonal opinion asto the credibility of awitness, including
thedefendant. SCR 3.130-3.4(€).

It was error for prosecutor to make statement about believability of defendant’s
explanation of how he received certain injuries and to present demonstration of
defendant’s explanation which was outside the evidence presented. Wager v. Com-
monwealth, Ky., 751 SW.2d 28 (1988).

The personal opinion of the prosecutor as to the character of a witnessis not rel-
evant and is not proper comment. Moore v. Commonwealth, Ky., 634 SW.2d 426
(1982).

It wasimproper for prosecutor to comment that he had known and worked with police
officer for along time, that officer was honest and conscientious, and officer’sword
wasworthy of belief. Armstrong v. Commonwealth, Ky., 517 SW.2d 233 (1974).

4) inferencesfrom and effect of evidencein general

It is improper for prosecutor to infer the potentiality of another crime. Elswick v.
Commonwealth, Ky.App., 574 S\W.2d 916 (1978).

720.5- Expression of opinion asto guilt of accused
It is always improper for the prosecutor to suggest the defendant is guilty simply
because he was indicted or is being prosecuted. U.S. v. Bess, 593 F.2d 749 (6th Cir.
1979).

A lawyer shall not state a personal opinion asto the guilt or innocence of an accused.
SCR3.130-34(e).

721 - Commentson failureof accused totestify
1) ingenera

Commonwealth should not comment on defendant’sfailureto testify. Powell v. Com-
monwealth, Ky.App., 843 S.W.2d 908 (1992).

Inajoint trial, counsel for codefendant may not comment on defendant’s failure to
testify. Luttrell v. Commonwealth, Ky., 554 SW.2d 75 (1977).

2 reference to testimony as uncontradicted and failure to produce witnesses or testi-
mony - isnot held to be an improper comment on the accused’sfailureto testify or a
violation of hisright to remain silent under Section 11 of the Kentucky Constitution
and the Fifth Amendment of the U.S. Constitution, but you should object anyway
because such acomment deniesthe accused due process of law and afair trial under
the Fourteenth Amendment to the U.S. Constitution.

721.5- Commentson failureto producewitnessesor evidence
Itiserror for the prosecutor to comment on the defendant’s spouse’sfailureto testify.
Gossett v. Commonwealth, Ky., 402 SW.2d 857 (1966).

722 - Commentson character or conduct of accused or prosecutor
It was error for the prosecutor to make demeaning comments about defendant and
defense counsel. Sanborn v. Commonwealth, Ky., 754 S.W.2d 534 (1988).

Where defendant is on trial for possession of a controlled substance, it isimproper for
the prosecutor to make the defendant appear to be [insinuate] involved in trafficking in
acontrolled substance. Jacobsv. Commonwealth, Ky., 551 S.\W.2d 223 (1977).
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722.5- Commentson commission of other offensesby accused
Where the defendant was on trial for second degree manslaughter arising out of an NOTES
automobile accident, it was error for the prosecutor to urge the jury to consider the
defendant’sprior conviction for DUI whiledeliberating on the manslaughter charge.
Osbornev. Commonwealth, Ky.App., 867 S.W.2d 484 (1993).

It is improper for prosecutor to infer the potentiality of another crime. Elswick v.
Commonwealth, Ky.App., 574 SW.2d 916 (1978).
723- Appealstosympathy or prejudice
1) ingenera

Prosecutor’s reference to decedent as “my client” was “less than commendable,”
although it was not reversible error. Derossett v. Commonwealth, Ky., 867 SW.2d
195(1993).

A prosecutor may not minimize ajury’sresponsibility for itsverdict or mislead the
jury astoitsresponsibility. Clark v. Commonwealth, Ky., 833 S.\W.2d 793 (1992).

Prosecutor may not encourage verdict based on passion or prejudice or for reasons
not reasonably inferred from the evidence. Bush v. Commonwealth, Ky., 839 SW.2d
550 (1992). Seea so Clark v. Commonwealth, Ky., 833 S.W.2d 793 (1992); Deanv.
Commonwealth, Ky., 777 S.W.2d 900 (1989); Morris v. Commonwealth, Ky., 766
S.W.2d 58 (1989); Ruppeev. Commonwealth, Ky., 754 S.W.2d 852 (1988); Estesv.
Commonwealth, Ky., 744 S\W.2d 421 (1988).

Claim concerning prosecutor’s closing argument about the pain and suffering en-
dured by thevictim’'sfamily dueto her death was not preserved for review on appeal
where there was no objection at trial to the comments. Bennett v. Commonwealth,
Ky., 978 SW.2d 322 (1998).

2 Golden Ruleargument

Itiserror for prosecutor to urgejurorsto put themselves or membersof their families
inthe shoes of thevictim. Lycansv. Commonwealth, Ky., 562 S.W.2d 303 (1978).

3 Deterrence argument - appealsfor enforcement of laws

It is error for prosecutor to urge jury to convict in order to protect community
values, preserve civil order, or deter future lawbreaking. U.S. v. Solivan, 937 F.2d
1146 (6th Cir. 1991).

Itiserror for the prosecutor to appeal to the community’s consciencein the context
of the war on drugs and to suggest that drug problems in the community would
continueif thejury did not convict the defendant. U.S. v. Solivan, 937 F.2d 1146 (6th
Cir.1991).

4) threats and appealsto fears of jury

It was prosecutorial misconduct for prosecutor to repeatedly refer the jury to the
danger to the community if it turned the defendant loose. Sanborn v. Common-
wealth, Ky., 754 SW.2d 534 (1988).

5 appealstoracial prejudices Dotyev. Commonwealth, Ky., 289 S.W.2d 206 (1956).

724 - Abusivelanguage
Prosecutor’sreference to defendant as “ black dog of anight,” “monster,” “coyote that
roamed theroad at night hunting woman to use hisknifeon,” and “wolf” wasimproper.
Sanborn v. Commonwealth, Ky., 754 S.W.2d 534 (1988).

725- Instructionstojury astoitsduties
Prosecutor may not argue to jurors that a not guilty verdict (or a guilty verdict on a
lesser-included offense) isaviolation of their oath. Goff v. Commonwealth, 44 S.W.2d
306, 241 Ky. 428(1932).
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XI. VERDICT OF JURY
NOTES

If adefectinaverdict ismerely formal, the defense must bring the error to the court’ s attention
beforethejury isdischarged, but if the defect is one of substance, the error may beraised after
the jury isdischarged such asin amotion for new trial. Caretenders, Inc. v. Commonwealth,
Ky., 821 SW.2d 83(1991).

Unanimity becomes an issue when the jury isinstructed that it can find the defendant guilty
under either of two theories, since somejurors might find guilty under onetheory, while others
might find guilt under another; if the evidence would support conviction under two theories,
the requirement of jury unanimity is satisfied, but if the evidence would support aconviction
under only one of two alternative theories, the requirement of unanimity isviolated. Davisv.
Commonwealth, Ky., 967 SW.2d 574 (1998). See also Wells v. Commonwealth, Ky., 561
S.W.2d 85 (1978); Boulder v. Commonwealth, Ky., 610 S.W.2d 615 (1980); Hayesv. Common-
wealth, Ky., 625 SW.2d 583 (1981).

NOTE: Defendant entitled to majority verdict under 6th Amendment - Johnson v. Louisiana,
406 U.S. 356,92 S.Ct. 1620, 32 L.Ed.2d 152 (1972); Apodaca v. Oregon, 406 U.S. 404, 92 S.Ct.
1628,32.Ed.2d 184 (1972).

XII. SENTENCING

1. Preservation of Sentencing Error - Error which occurs at sentencing can be addressed
by amotion to alter, amend or vacate ajudgment under CR 59.05 which isapplicableto
criminal cases. Cranev. Commonwealth, Ky., 833 S.\W.2d 813, 819 (1992). In Crane, the
Supreme Court suggested that a motion to recuse the trial judge based on comments
made prior to sentencing should have been raised in aCR 59.05 motion.

2. Jurisdictional Error - The Wellman v. Commonwealth, Ky., 694 S.W.2d 696 (1985) rule
that “sentencing isjurisdictional...[and] cannot be waived by failure to object” does not
apply to procedural errors which must be objected to in the trial court. Montgomery v.
Commonwealth, Ky., 819 SW.2d 713 (1991). [Whether ajury must fix a sentence on the
underlying offense before fixing an enhanced sentence for PFO is procedural]. See also
Hughesv. Commonwealth, Ky., 875 S.W.2d 99 (1994). Appeal of sentencing error can be
taken after pleaof guilty.

3. Concurrent/Consecutive Sentences - An instruction allowing the jury to recommend
concurrent or consecutive sentences [KRS 532.055] must give the jury the option of
recommending that some sentences be served concurrently and some consecutively, not
all or nothing. Soker v. Commonwealth, Ky., 828 S.\W.2d 619 (1992).

4. Truth-In-Sentencing - Proof of Prior Convictions - Prior convictions, including prior
misdemeanor convictions, can be attacked in the same manner as prior convictions used
for PFO purposes. Parkev. Raley, 506 U.S. 20, 113 S.Ct. 517, 121 L .Ed.2d 391 (1992) and
Dunnv. Commonwealth, Ky., 703 S.W.2d 874 (1986) apply to misdemeanor convictions.
See McGinnisv. Commonwealth, Ky., 875 SW.2d 518 (1994).

XIl1. CUMULATIVE ERROR

In Funk v. Commonwealth, Ky., 842 SW.2d 476 (1992) and prior cases, the Court has recog-
nized that cumulative error may be a ground for reversal even if each individua error is not
sufficient to require reversal. In Funk, the court found that the cumulative effect of prejudice
fromthreetrial errorswas sufficient to require reversal. You may want to make acumulative
error argument at the close of the Commonwealth’s case, close of al evidence, inamotion for
new trial, or at any other logical point.
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XIV. POST-TRIAL MOTIONS NOTES
See* Initiating The Appeal: TheFinal Act Of Preservation” by John Palombi on page 40.

Few attorneys are making Motionsfor aNew Tria or INOV (judgment notwithstanding the
verdict); this is not good practice. Every defendant should have this mation filed on his
behalf. Although amotion for anew trial premised upon newly discovered evidence may be
filed within one year of the judgment, a motion premised upon any other grounds must be
filed withinfivedaysof theverdict. RCr 10.06(1). Johnson v. Commonwealth, Ky., 17 SW.3d
109(2000).

Immediately after the client has been sentenced, trial counsel should obtain an order allowing
the client to proceed in forma pauperis (IFP) and appointing DPA to represent the client on
appeal . Without these orders, the circuit court clerk’sofficeisreluctant to fileatimely Certifi-
cate of Serviceor tofilethe Notice of Appeal inthe absence of afiling fee. Also, aDesigna-
tion of Record must befiled, designating specifically every hearing and thetrial held in the
client'scase. Failureto designate all or any of the record can cause dismissal of the appeal or
failure of the appellate court to review issues related to the missing record on appeal. Com-
monwealth v. Black, Ky., 329 S.W.2d 192 (1959).

The IFP order should specifically refer to KRS Chapter 31 and appoint DPA to handle the
appeal. DPA must be appointed to the appeal even if DPA represented the client below.
Otherwise, the appellate court and DPA consider the appellant to be represented on appeal
by trial counsel, or proceeding pro se.

XV. CONSTITUTIONAL GROUNDS FOR OBJECTION

If you cite particular constitutional provisions, be careful that you don’t leave oneout. Don’t
forget the state Constitution. See the article and table of Bruce Hackett on pages 34-35.

RESOURCES

Kentucky Practice Library, Trial Handbook for Kentucky Lawyers, Second Edition, Tho-
mas L. Osborne, Lawyers Cooperative Publishing Company (1992).

Trial Practice Series, The Law, Art, and Science of Selecting a Jury, Second Edition, James
J. Gobert, Walter E. Jordan, McGraw Hill (1990)

This article was originally written by Bruce Hackett, David Niehaus, Frank Heft, Jr. and
Jay Lambert. It was later updated by Julie Namkin and Marie Allison. In thisedition, it has
been updated by Karen Maurer. g

KARENS.MAURER
Assistant Public Advocates
Appellate Branch
100 Fair OaksLane, Ste. 302
Frankfort, Kentucky 40601
Tel: (502) 564-8006 Fax: (502) 564-7890
E-mail: kmaurer@mail.pa.state.ky.us

33



THEADVOCATE Volume 22, No. 6 November 2000

Consitutional |ssues:
Sate and Federal Grounds for Objections and Motions

Thecaseislogt, theclient isconvicted, and the appeal isunderway. Thetrial judge made some decisionsagainst your client,
which you and your client hope are reversible errors. Each argument that you raise in your brief must include, at the very
beginning, “astatement with reference to the record showing whether the issue was properly preserved for review and if so,
inwhat manner.” CR 76.12 (4)(C)(iv). Thereason that you must haveraised all possible groundsfor relief inthetrial court
isto avoid the all-too-frequent decision of the appellate court which disposes of your argument by ruling that the issue was
not properly preserved for review, see RCr 10.26, or that the grounds raised on appeal are different from thoseraised in the
trial court (..."[F]eed[ing] one can of worms to the trial judge and another to the appellate court.” Kennedy v. Common-
wealth, Ky., 544 SW.2d 219 (1977)).

The reason that you must raise the federal constitutional grounds at the trial court level is so that if you must take the case
to federal court, you will be able to demonstrate that the state court had an opportunity to consider and rule upon the federal
constitutional grounds. For example, United States Supreme Court Rule 14 saysthat apetition for awrit of certiorari must
contain a statement demonstrating the “ specification of the stage in the proceedings, both in the court of first instance and
in the appellate courts, when the federal questions sought to be reviewed were raised; the method or manner of raising them
and the way in which they were passed on by those courts|[.]”

If you take the case to federa district court, seeking relief through the issuance of a Writ of Habeas Corpus, you must
contend with the provisions of theAEDPA - - theAntiterrorism and Effective Death Penalty Act of 1996 (Public Law 104-132).
See 28 U.S.C. Section 2254. For about acentury before the enactment of the AEDPA, the United States Supreme Court and
lower federal courts applied the principle of exhaustion, requiring that a habeas petitioner have attempted to gainrelief ona
federal claim by availing himself of all stateremediesbeforefiling afederal habeas corpus petition. The exhaustion principle
remains a part of federal habeas litigation under the AEDPA. You must be prepared to show the federal court that you
attempted to gain state relief by employing every available procedural path. Not only must you exercise carein raising the
federal issue by citing the relevant constitutional provision, you must now exercise care when you cite Supreme Court case
law in support of your argument. Whilethereisnothing wrong with relying upon the most recent Supreme Court case or the
latest opinion from alower federal court, you should make surethat you also rely on “ clearly established Federal law.” [See
28 U.S.C. Section 2254(d)(1)]. For example, if your claimisadiscovery violation, cite Brady v. Maryland, 373 U.S. 83 (1963);
for aconfrontation/joint trial issue cite Bruton v. United Sates, 391 U.S. 123 (1968); and for aright-to-counsel caseinclude
Gideonv. Wainwright, 372 U.S. 335 (1963). Doing so will protect your client from aclaim that sheisrelying on“new rules of
law,” rather than “ clearly established Federal law.” Under the AEDPA and Teaguev. Lane, 489 U.S. 288 (1989), new rules of
law cannot be the basis for federal habeasrelief.

Another consideration in your decision to cite both state and federal constitutional groundsin your objection or motion in
thetrial court andinyour brief on appeal isto insulate your winning state constitutional argument from federal review. If you
can convince the appellate court that your client should prevail based upon the application of state constitutional law, the
Commonwealth will not have any successin seeking to overturn the state court decision in the United States Supreme Court.
See, for example, Ohio v. Robinette, 519 U.S. 33 (1996).

Theseare but afew of the considerationsthat should factor into your decision to raise state and federal constitutional issues.
Obviously, there are booby traps, minefields and trapdoors everywhere, and one wrong step can knock your client out of
federal court. Raising all possible groundsfor relief at thefirst opportunity can go along way to preserveyour client’sability
toultimately get relief.

Following this article isatable of state cases, which sets out the constitutional guarantees for you to use as a starting point
for your research. g

BruceHackett
Deputy Appellate Defender
719 West Jefferson Street
Louisville, KY 40202
Tel: (502) 574-3800 FAX: (502) 574-4052
E-Mail: defender@thepoint.net
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KY Cases Recognizing

Rights Protected Fedeflmgr?gﬁ]tgrl:ttlonal KY Cgiilg:]tlonal Sate Constitutional Right
Commonwealth v. Robey, Ky., 337 SW. 2d 3 (1960)
. Holbrook v. Knopf, Ky., 847 SW. 2d 52 (1993)
Search & Seiare 4th 1,10 Lafollette v. Commonwealth, Ky., 915 SW.
2d747(1996)
Jones v. Commonwealth,
Self-Incrimination 5th 1n 303 Ky., 666, 198 S.W. 2d 969 (1947)
Mace v. Morris, Ky., 851 SW. 2d 457 (1993)
. King v. City of Pineville, Ky., 299 SW. 1082 (1927)
Grand Jury Indlictment Sth 12 Commonwealth v. Baker, Ky, 11 SW. 3d 585 (2000)
Double Jeopardy 5th 13 Commonwealth v. Burge, Ky., 947 S.\W. 2d 805 (1996)
Due Process Commonwealth v. Raines,
. Ky., 847 SW. 2d 724 (1993)
('WOK?%“_fe?giatm by the Sth S L4th 2,3,10, 11, Kentucky Milk Marketing v. Kroger Co., Ky, 691 SW.
n ° ' 14 ("Due course of law") |2d 893 (1985)
by the 14th) Commonwealth v. Spauldin,
Ky., 991 SW. 2d 651 (1999)
Yost v. Smith, K., 862 SW. 2d 852 (1993)
12359 Commonwealth, Revenue Cabinet v. Smith, Ky., 875
Equal Protection 5th, 14th ced ' aI’f . S\W. 2d 873 (1994)
(procedural fairness) Commonwealth v. Brown, Ky. App., 911 SW. 2d 279
(1995)
Speedy Trial 6th n Hayes v. Ropke, Ky., 416 SW. 2d 349 (1967)
P Lexington Herald-Leader Co. v. Meigs,
Public Trid 6th Ky., 660 SW. 2d 658 (1983)
Donta v. Commonwealth, Ky. App., 858 SW. 2d 719
. (1993)
Jury Trial 6th nn Whitler v. Commonwealth,
Ky., 810 S.W. 2d 505 (1991)
Carter v. Commonwealth,
'mg;”fgcﬁglure 6th 1 Ky., 404 SW. 2d 461 (1966)
. Dillard v. Commonwealth
Confrontation :
& Cross-Examination 6th 1 Ky, 995 SW. 2d 366 (1999)
Rogers v. Commonwealth,
Ky., 992 SW. 2d 183 (1999)
Compulsory Process 6th 1 Justice v. Commonwealth, Ky., 987 SW. 2d 306 (1998)
. Ivey v. Commonwealth, Ky. App., 655 S.W. 2d 506
&Efque.‘:tr';’f Cé’“md 6th 1 (1969)
( Ignt o Lo ) Denny v. Commonwealth, Ky., 670 S\W. 2d 847 (1984)
Fryrear v. Parker,
. Ky., 920 S\W. 2d 519 (1996)
Bail 8th 2,16, 17 Marcum v. Broughton,
Ky., 442 SW. 2d 307 (1969)
Szemore v. Commonwealth,
C“;ﬂ &I Unss gth 2,17 Ky., 485 SW. 2d 498 (1972)
n Corndlison v. Commonwealth, Ky., 2 SW. 235 (1886)
Barnett v. Commonwealth,
Ky., 838 S.W. 2d 361 (1992)
Present a Defense 6th, 14th 1 Bowling v. Commonwealth,
Ky., 873 S\W. 2d 175 (1993)
Prohibition Against Morse v. Alley, Ky. App.,
Ex Post Facto Laws Art. 1, Sec. 10 19 638 SW. 2d 284 (1982)
Musselman v. Commonwealth,
Freedom of Speech 1st 8 Ky., 705 SW. 2d 476 (1986)
. Commonwealth v. Wasson,
Privacy 5th, 14th 123 Ky., 842 SW. 2d 487 (1992)
Revenue Cabinet v. Barbour, Ky. App., 836 SW. 2d
Right of Apped None 115 418 (1992)
Sahl v. Commonwealth, Ky., 613 SW. 2d 617 (1981)
Unanimous Verdict None 7 Hayes v. Commonwealth, Ky., 625 SW. 2d 583 (1981)
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NOTES

Componentsof an Objection

Perhaps the most frequently used weapon of atrid lawyer is the mundane and ostensibly
simplistic procedural deviceof the oral objection. Asaproceduretheverbal objection freezesthe
trial or hearing in a state of suspended animation, propels the objector to center stage to be
heard, provides a vehicle by which the objector can persuade the trial judge that the objection
should be sustained and appropriate curative relief granted, and insures that a reviewing court
will understand exactly what the overruling of the objection and/or the requested relief did to
prejudice the accused'sright to afair trial . To appreciate the functions of thetrial objection, one
must dissect the objection and analyze its anatomy.

Reduced to abasic structure, the eleven components of an objection are:

1. HAIL
The word, phrase or sentence used to interrupt the proceedings and to secure an opportu-
nity to speak ontherecord. Examplesof effectivehailsinclude: May | approach the bench?
May | be heard? May the defense be heard? Objection! The defense objects!

2. OBJECTION
A phrase or sentencethat immediately notifiesthe court and your adversary that you object
and identifies exactly what question, answer, tactic, conduct or occurrence you believeis
objectionable. For example: Object to the question. Objection, the witness's answer is
replete with inadmissible hearsay. The defense objectsto the prosecutor’s characterization
of the defendant as “pond scum.”

3. GROUNDS
A statement of the legal basis, whether statutory, decisional, procedural or constitutional,
for your objection. Kentucky only requires a statement of “the specific grounds’ of an
objection “upon request of court...if the specific ground was not apparent from the context.
“KRE 103(8)(1). Neverthe ess, explaining thegroundsfor the objectionisoften necessary to
persuade the trial court and to insure that the record on appeal clearly states the defense
position.

4. PREJUDICE

A description of how the objectionable matter will adversely impact on your client’s* sub-
stantial rights’ [KRE 103(a)] with specific references to the unique circumstances of your
individual case. Example: If the prosecution isallowed to introduce evidence of my client’s
membership in agang, the jury will infer from that information that: (1) he has committed
prior “uncharged misconduct” with the gang; (2) hischaracter isbad and iscompatiblewith
the commission of the charged violent crimes; (3) heisunbelievable asawitnessdueto his
gang loyalties; (4) heisamember of an ongoing criminal conspiracy run by the gang; and
(5) he condones and in fact encourages violent and lawless conduct. Thisruling will allow
the prosecution to suggest without any proof that the defendant has a prior record, has a
flawed character, has been impeached as awitness, isinvolved in yet undiscovered ongo-
ing crimes, and by his lifestyle explicitly rejects any semblance of law and order in the
community.

5. CONSTITUTIONALIZATION
Identification of thefederal and state constitutional provisionswhichwill beviolated by the
obj ectionable evidence, tactic, conduct or occurrence. Example: The prosecutor’squestion
isintended to elicit inadmissible hearsay and the introduction of that evidence will violate
the accused's rights of confrontation and cross-examination as guaranteed by the 6th and
14th Amendmentsto the United States Constitution and Section 11 of the Kentucky Consti-
tution.
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10.

REQUEST FOR RULING

Having voiced an aobjection, counsel must request that the trial court either sustain or
overrulethe objection. Examples: Your Honor, the defense requiresaruling on its objec-
tion. The defense abjection is till pending and requires a ruling by you before the trial
[hearing] can proceed.

RULING

“[11f an objection is made, the party, making the objection, must insist that the trial court
ruleontheobjection, or elseitiswaived.” Bel v. Commonwealth, Ky., 473 S.W.2d 820, 821
(1971); Harrisv. Commonwealth, Ky., 342 SW.2d 535, 539 (1961).

REQUEST FOR RELIEF

When a defense counsal merely objects to an error, such as improper evidence being
presented to the jury, without requesting any relief, the tria court’s sustaining of the
objection affords the defense as much rdief as is requested. See Whedler v. Common-
wealth, Ky., 472 SW.2d 254, 256 (1971). Normdly the requested relief should beginwiththe
greatest relief available, such asdismissal of thechargesor mistrial. If thetrial court denies
that level of relief, then defense counsel should request alesser degree of rdlief, such asan
admonition to the jury. Defense counsel should note on the record that the defense re-
quest for thelesser relief doesnot waivetheorigina request for themore substantial relief.

REQUEST FOR RULING ON RELIEF
Having sought aspecific form of relief, counsel must request that thetrial court either grant
or deny, on therecord, that form of relief.

RULING ON RELIEF

Here again a failure of counsd to insist that the trial judge either grant or deny the re-
quested relief will undoubtedly waive theissue of whether the defense was entitled to the
specificrelief requested.

RENEWAL

Even though the trial judge previously overruled an objection, defense counsel should
renew the objection at every subsequent point in the proceedings where the challenged
evidenceisreiterated or discussed. Example: The defense renewsits prior objectiontothe
admission of thisevidence and movesthis Court to reconsider itsprior ruling holding this
evidenceadmissible.

Once the component parts of the oral objection are known and appreciated, atria lawyer
is able to fashion those separate partsinto a procedural device with offensive and defen-
sive capabilitieswhich can pierce the adversary’s suspect proof or shield the defense case
from the adversary’simproper or illegal tactics. The often overlooked vehicle of the ora
objectionisacomplex tool which should be artfully employedinitially to persuadethetrial
court to rulein the objector’sfavor or, failing that, to preserve thetrial court’serror. g

J.VINCENTAPRILEII
Assistant Public Advocate
100 Fair OaksLane, Suite 302
Frankfort, Kentucky 40601
Td: (502) 564-8006
Fax: (502) 564-7890
e-mail: vaprile@mail .pastate ky.us

NOTES
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NOTES
INITIATING THE APPEAL.:

THE FINAL ACT OF PRESERVATION

You havefiled all of the motions, you have made all the objections, you haveraised all of the
congtitutional issues, but your indigent client has still been convicted. The next step is the
appeal. At the end of the trial, the last thing that atrial attorney wants to think about are the
myriad of rulesthat surround beginning the appellate process. However, if these rules are not
followed, it is possible that your client’s appeal will be delayed for an inordinate amount of
time, or worse, dismissed. Follow theserules, and not only will your indigent client’ sappeal be
preserved, but the appeal will be passed on to the DPA Appellate Branch, and not |eft in your
hands in the eyes of the Kentucky Court of Appeals or Kentucky Supreme Court!

This article discusses:

1. New trial motion;

2. Motion for judgment notwithstanding the verdict;

3. Order for indigent defendant to proceed on appeal in forma pauperis;
4. Order appointing DPA to represent the indigent defendant on appeal;
5. Notice of Appeal of Order denying in forma pauperis,

6. Bail pending appeal;

7. Noticeof appeal;

8. Designation of record,;

9. Certificate asto transcript;

10. Motionfor Extensionto Certify Record;

11. Notification to DPA Appellate Branch Manager.

Oopooboddoodgn

>

sample of many of these documentsfollowsthisarticle.
I.IMMEDIATELY AFTER THE VERDICT

Therearetwo motionsthat can befiled within 5 days after the verdict isrendered. R.Cr. 10.06
allows adefendant to file amotion for new trial based on any issue other than newly discov-
ered evidence. If the motion is based on newly-discovered evidence, it can be made within
one year after the entry of the judgment, or “at a later time if the court for good cause so
permits.” R.Cr. 10.06(a)

R.Cr. 10.24 (Motion for Judgment Notwithstanding the Verdict) authorizes a motion for a
judgment of acquittal within 5 days after verdict, but only if the defendant has moved for a
directed verdict at the close of all the evidence. Further, if the defendant has been found guilty
under an instruction when he objected to the giving of that instruction on sufficiency grounds,
hemay also fileamotion under thisrule. A maotion for new trial can bejoined with thismotion,
but thereis no provision alowing any motion under this rule beyond the 5 day limit.

I1. AT SENTENCING AND IMMEDIATELY THEREAFTER
1. IFPOrdersand DPA Appointment

Immediately after sentencing, trial counsel must obtain an order allowing the indigent defen-
dant to proceed on appeal in forma pauperis (IFP) AND appointing the DPA to represent the
defendant on appeal. A sample motion and order are included at the end of thisarticle. There
are numerous reasonswhy this motion must befiled and this order must be obtained. First and
foremost, thecircuit clerk may bereluctant to filethe Notice of Appeal without afiling fee, so
this order would be needed to even begin the appeal. Second, an in forma pauperisorder will
be needed to file atimely Certificate as to Transcript. Finally, the most important reason for
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obtaining this order Is for the orderly passing of this case from the tria aitorney to the
appellate attorney. NOTES

The order must specifically refer to KRS Chapter 31 and specifically appoint DPA to represent
the defendant on appeal. Thisorder must specifically appoint DPA to the appeal, evenif DPA
represented the defendant at trial . If the order does not specifically appoint DPA, the Court of
Appeals or Supreme Court will view the case in one of two ways: 1) it will assume that the
defendant is proceeding pro seor, 2) it will consider the appellant to be represented by the
trial attorney. Thelatter isafar morelikely result. If thishas occurred, often, thefirst notice
iswhen the appellate court sends an order asking the attorney to show cause why the appeal
should not be dismissed for failuretofileabrief! Therefore, it isof the utmost importance that
trial counsel obtain an order appointing DPA to represent the defendant on appeal .

2. Whattodoif thetrial court deniesthel FP Motion.

If the circuit court denies the motion to proceed in forma pauperis, trial counsel should
immediately file, inthecircuit court, aNotice of Appeal pursuant to, and specifically referenc-
ing Gabbard v. Lair, Ky., 528 S.W.2d 675 (1975). This will begin the process of appellate
review of the denial. Oneitem to note, Gabbard specifically states that the notice of appeal
fromthe|FPorder must befiled “withinthetimefixed by R.Cr. 12.54.” However, R.Cr. 12.54
hasbeenrepealed. Theold R.Cr. 12.54 required anatice of appeal to befiled within 10 days.
To be safe, counsel should still file this special notice of appeal within 10 days. Thisnotice
of appeal must be served on thetria judge.

As soon as the Gabbard notice of appeal isfiled, the circuit court clerk should prepare and
certify acopy of al of the pleadingsrelated to the IFP motion. That certified record isto be
immediately sent to the Court of Appeals. No briefs need be filed unless requested by the
court. All costs are waived, and the filing of a Gabbard notice of appeal tolls the time for
taking any further stepsin processing the main appeal .

3. Bail pending appeal

Bail pending appeal ispermitted in all cases except where the defendant has been sentenced
to death or lifeimprisonment. R.Cr. 12.78 Trial counsel isresponsible for apply to thetrial
court for bail on appeal for the defendant. This should be done at sentencing. If trial counsel
failsto apply for bail to thetrial court, then the defendant cannot ask the appellate court for
bail on appeal unless* application to thetrial courtisnot practicable.” R.Cr. 12.82

I11. ACTION TO BE TAKEN WITHIN 30 DAYS OF FINAL JUDGMENT
1. FileNoticeof Appeal

R.Cr. 12.04 requiresthat aNotice of Appeal must be filed within 30 days after thejudgment,
or any adverse order other than an IFP denial, or 30 days after atimely motion for new trial is
denied, whichever comeslater. Under R.Cr. 12.06(2), ajudgment or order isconsidered “ en-
tered” on the day the clerk makes a notation in the docket regarding the date and manner of
service of notice of entry of the judgment or order on defense counsel Ramey v. Common-
wealth, Ky., 824 S\W.2d 851 (1992). This can occur the sameday the verdict isreturned, or it
could occur days later. Do not file notice of appeal before the final judgment is entered. A
notice of appeal that isfiled beforefinal judgment isentered isinvalid, and cannot be used to
begin the appellate process.

Notice of Appeal must be filed with the circuit clerk but does not have to be served on the
opposing party. The Notice must contain the names of all appellants and appellees, and a
statement that the appellant isappealing from the final judgment or specified order. If Notice
of Appeal isfiled after atimely motion for new trial or judgment of acquittal isoverruled, the
notice should still state that the defendant is appealing from the final judgment.

2. Fileadesignation of recordin EVERY case

Within 10 days after the Notice of Appeal isfiled, thetria attorney must fileaDesignation of
Record for video and non-video appeals. C.R. 75.01(1) Thedesignation of recordisfiled with
the circuit court clerk and is served on the commonweslth’s attorney, the court reporter (if
any) and the clerk of the appropriate appellate court.

The designation of record must state what portions of the proceedings the appellant wishes
to have included in the Transcript of Evidence. In both video and non-video appeals,
counsel must specifically designate all dates of thetrial and all dates of pretrial and post-trial
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proceedings. In addition, counsel must specifically request that voir dire, opening statements
and closing statements be made part of the record, or they will not beincluded. C.R. 75.02(2) NOTES
states:

the transcript of proceedings shall include only those portions of the voir dire or
opening statements and closing arguments by counsel which were properly ob-
jected to. . .and which are designated by one of the parties.

Failure to specifically designate voir dire, opening statements and closing arguments means
that those portions of the record will not go up on appeal unless trial counsel gets an order
directing that voir dire, opening statements and closing arguments are made part of the record.
The best practice would be that trial counsel obtains such an order in every case, and include
them in the designation of record. Such an order is incorporated in the sample IFP order
included at the end of thisarticle.

3. ACertificateof Transcript isRequired in Non-VideoAppeals

In an appeal where even part of therecord must be transcribed by acourt reporter, aCertificate
asto Transcript must befiled a ong with the Designation of Record. C.R. 75.01(2) The Certifi-
cate must be signed by trial counsel and the court reporter, so counsel must prepareit quickly
and get it to the court reporter prior to filing.

The Certificate must include the date on which the Transcript of Evidence was requested, the
estimated completion date of the transcript, and a statement that satisfactory financial ar-
rangements have been made for transcribing and preparing the requested proceedings. The
IFP order is proof of satisfactory financial arrangements and should be sent to the court
reporter with the certificate of transcript. Form 23 in the appendix of official formsintherules
of Civil Procedureisaform certificate of transcript.

4. If thereareproblemswith certification of therecord.

There are times, where, for various reasons, the Circuit Court clerk does or will not get the
record certified in the times set out by the rules. If that happensin a case, the problem can be
solved very easily. If the Clerk has not certified the record in time, then he/she must do an
affidavit explaining why therecord will not betimely certified. If thismotionismade beforethe
record is due to be certified, you make the request for an extension. If the record is late, the
request isfor an enlargement of time. When you haveto file an enlargement, if the Clerk can
certify the record, have them do so along with the affidavit. If they need more time to do so,
have them put in the affidavit the date by which the record will be certified. That affidavit is
then attached to a motion that is filed in the appropriate appellate court. A sample of one of
those motions is attached for use as a guide.

5. Transfer the CasetotheAppellate Branch of DPA

Thefinal stepininitiating the appeal isfor thetrial attorney to transmit the appeal to the DPA
Appellate Branch. Trial counsel must send a notification to the DPA Appellate Branch Man-
ager, 100 Fair OaksLane, Suite 302, Frankfort, KY 40601. (see KRS 31.115(2)) That netification
must include:

a. The defendant’s name, address and, if heis out on bond, his tel ephone number;
b. Name, address and telephone number of court reporter, if any.

c. A statement indicating whether the defendant is out on bail.

d. A brief statement of any suspected errors.

A sample of such aNatification followsthisarticle. Trial counsel should send to DPA Appel-
late Branch with this Notification certified copies of the Final Judgment, Notice of Appeal,
Designation of Record, Certification of Transcript, |FP order and order appointing DPA with
the notification. Oncetria counsel has taken these steps, the Appellate Branch Manager will
take the case over and ensure that the record istimely certified by the circuit clerk.
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FILEINVIDEO CASES

CIRCUIT COURT
___-CR-

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. ORDER GRANTING IN FORMA PAUPERIS STATUS,
APPOINTING COUNSEL,AND ORDERING CLERK

TOPREPAREVIDEO RECORD

DEFENDANT

The Defendant hasmoved the court for an order to prosecute the appeal of hiscrimina convictionin
formapauperis, and it isappearsthat the defendant isapauper withinthe meaning of KRS453.190 and KRS
31.110(2)(b).

ITISHEREBY ORDERED AND ADJUDGED that the defendant may prosecutethisappea without
payment of costs, and the Department of Public Advocacy isappointed to represent the defendant on appeal .

ITISFURTHER ORDERED that the court clerk shall compileand preparethe video record of the
entire proceedings pursuant to the Designation of Record, including thevoir dire, the opening statements, all
bench conferences, and closing argumentsby counsdl.

Under my hand this day of

JUDGE
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FILEINTRANSCRIPT CASES

CIRCUIT COURT
_ CR__

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. ORDER GRANTING IN FORMA PAUPERIS STATUS,
APPOINTING COUNSEL, AND AUTHORIZING COURT REPORTER
TO PREPARE TRANSCRIPTS

DEFENDANT

The Defendant hasmoved the court for an order to prosecute the appeal of hiscriminal convictionin
formapauperis, and it isappearsthat the defendant isapauper withinthe meaning of KRS453.190 and KRS
31.110(2)(b).

ITISHEREBY ORDERED AND ADJUDGED that the defendant may prosecutethisappeal without
payment of costs, and the Department of Public Advocacy isappointed to represent the defendant on appesal .

ITISFURTHER ORDERED that the court reporter shall preparethetranscript of evidence of the
entire proceedings pursuant to the Designation of Record, including thevoir dire, the opening statements, all
bench conferences, and the closing argumentsby counsel. The court reporter shall be compensated for the
preparation of thetranscript of evidence by the Administrative Office of the Courtsat the prevailing rates.

Under my handthis__ day of

JUDGE
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FILE ONLY WHEN DENIED IN FORMA PAUPERIS

CIRCUIT COURT
_ CR___

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. NOTICE OF APPEAL FROM
DENIAL OF IN FORMA PAUPERIS STATUS

DEFENDANT

Pleasetake noticethat the defendant appeal sfrom the order denying leave to proceed on appeal in
formapauperis. On appeal, the appellant will be ,andthe

appdl leewill bethe Commonwealth of Kentucky. Thisnoticeof appeal isfiled pursuant to Gabbard v. Lair,
Ky., 528 S.W.2d 675 (1975).

COUNSEL FOR DEFENDANT

CERTIFICATE OF SERVICE

| hereby certify that atrueand correct copy of thisNotice of Appea wasserved onthetria judge, the
Hon. , County Courthouse, County, Kentucky,

, and on the Commonwealth’s Attorney, the Hon. , ,

Kentucky ,onthis day of :
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FILEINEVERY APPEAL

CIRCUIT COURT
_ CR___

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. NOTICE OF APPEAL

DEFENDANT

Pleasetake noticethat the defendant appeal sfrom thefina judgment entered in thiscase. On apped,
the appellant will be , and the appelleewill be the Common-
wealth of Kentucky.

COUNSEL FORDEFENDANT

CERTIFICATE OF SERVICE
| hereby certify that atrueand correct copy of thisNotice of Appea wasserved onthetria judge, the

Hon. , County Courthouse, County, Kentucky,

, and on the Commonwealth’ s Attorney, the Hon. , ,

Kentucky ,onthis day of :
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FILEIN EVERY CASE

COMMONWEALTH OF KENTUCKY
CIRCUIT COURT
INDICTMENT NO.

COMMONWEALTH OF KENTUCKY PLAINTIFF
VS. DESIGNATION OF RECORD
NAME OF DEFENDANT DEFENDANT
* * * * * *
Comes now the defendant, , by counsel, and for his designation of record,

hereby designatesthe entirerecord of the proceedings, mechanically recorded, in thismatter, including the
arraignment, dl pretria hearings, al evidence presented, voir dire, al opening and closing arguments, al bench
conferences, al in-chambers hearings, any post-tria hearingsand/or hearing onamotionfor anew trial, and
thefina sentencing hearing.

DATE(S) EVENT

aragnment

status conference(s)

pretrid hearing(s)

trid (includesvoir direand opening and closing arguments

new trial and/or post-trial hearing(s)
find sentencing
other

CERTIFICATE OF SERVICE
| hereby certify that atrue and correct copy of thisDesignation of Record hasbeen mailed, postage

prepaid, to the Commonwealth’sAttorney, the Hon. , County Court-
house, County, Kentucky, , On the court reporter, ,

, Kentucky ,and ontheclerk of the appellate court, at Frankfort, Kentucky on
this day of ,
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FILEINCASESWITH TRANSCRIPTS

CIRCUIT COURT
_ CR__

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. CERTIFICATEASTO TRANSCRIPT

DEFENDANT

A transcript of the proceedings in the above-captioned action has been requested by
, counsel for ,on

Theestimated date for completion of the estimated pagetranscriptis

Satidfactory financid arrangements have been madefor thetranscribing and preparation of requested
proceedings stenographically recorded. See copy of order allowing defendant to appeal informapauperis,
whichisattached.

DATE COUNSEL

DATE COURT REPORTER
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FILEWHENMORE TIME NEEDED

COMMONWEALTH OF KENTUCKY
SUPREME COURT
FILENO.
On aﬁ)pe_al from Circuit Court
ndictmentNO.

APPELLANT

VS. MOTION FOR EXTENSION OF TIME
TO CERTIFY RECORD ON APPEAL

COMMONWEALTH OF KENTUCKY APPELLEE

* k k k k k * %

Comesnow Appe lant, by counsel, and movesthis Court, pursuant to CR 73.08, for an extension of
time, uptoandincluding , , inwhichto certify therecord on appeal, and asreasons

therefor, satesthefollowing:
1. Attached hereto and made apart hereof isthe affidavit of the Clerk of the Circuit Court, requesting an
extension of timeto certify therecord inthiscase and listing the reasons necessary for such extension.

WHEREFORE, A ppd lant respectfully requeststhis Court to grant him an extension of time, upto andinclud-
ing ,___,inwhichtofilethetranscript of evidencein the above-styled case and an additional

ten (10) daysafter thetranscript isfiled inwhichto certify therecord.
Respectfully Submitted

NOTICE
Please take notice that the foregoing Motion will be filed in the Office of the Clerk of the

on )

CERTIFICATE OF SERVICE
| hereby certify that atrueand correct copy of theforegoing Motion hasbeen served on plaintiff

by first-classmail totheHon. A. B. Chandler, I11, Attorney General, Commonweal th of Ken-
tucky, 1024 Capital Center Drive, Frankfort, Kentucky 40601 on ,
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10.

12.

13.

TRIAL ATTORNEY’S NOTIFICATION TO DPA
APPELLATE ATTORNEY UPON TRANSFER OF CASE

NOTES

Name and present address and phone number of defendant: Ted A. Evans,
Hardin County Detention Center, P.O. Box 1390, Elizabethtown, K'Y 42702,
270-769-5215

Name, address and phone number of defense attorney: Steve Mirkin,
Elizabethtown DPA office

Name, address and phone number of Court Reporter: VVideorecord (1 have
acopy herein theElizabethtown office)

Name and phone number of Circuit Clerk: Ralph Baskett, Har din Cir cuit
Court, 270-766-5000

County: Hardin

Judge: Hon. Janet Coleman

Indictment No(s): 99-CR-211

Datejury returned verdict(s): April 24, 2000

Date of Filing Motion and Groundsfor New Trial and/or for Judgment
N.O.V. (Please attach copy): May 1, 2000

DateMotion for New Trial and/or for Judgment N.O.V. Overruled: June
27, 2000

Date Final Judgment was entered by Judge (Please attach copy): Hasn't
been entered yet. Herethe Commonwealth Attor ney’ soffice prepares
theFinal Judgments, and they areoften latein doingit. Thejudgeisin
themiddleof atwo-week vacation, and by thetimeshereturnsl will be
on vacation. Rather than takeany chancesof missingadeadline
inadvertently, | am filingtheNotice of Appeal now. | will forward the
Final Judgment and Or der Appointing DPA assoon asl get them.

Charges convicted of and sentence(s) imposed: Trafficking in Con-
trolled Substancel (Cocaine), Second Offense, 15years |f morethan
onesentence, how werethey run?

Consecutively Concurrently

Date Notice of Appeal filed (Please attach copy): 7/10/00
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14.

15.

16.

17.

Date Designation of Record and Certificate asto Transcript filed
(Please attach copy): 7/10/00

Date order entered alowing defendant to proceed in forma pauperis on
appeal (Please attach copy): See#11 above

Amount of bail pendi ng appeal $50,000: | sdefendant on bail pending
appeal?Yes  No X

Brief statement of suspected errors which occurred during procedures
below (attach separate pages if necessary).

1

2)

3)

Batson issue. Commonwealth struck all 3blacksfrom thepand,
without appropriaterace-neutral reasons. Trial court madea
finding that wehad established primafaciecase, but found
Commonwealth’ srace-neutral reasonsto besufficient. Record
doesnot support that.

Prosecutorial misconduct on closing argument. Commonwealth
misstated application of entrapment defense, and characterized
thedefendant asa“ car eer trafficker” without any evidenceto
support same. M otionsfor mistrial and for admonitiontojury
overruled.

I ncompetent evidenceat sentencing phase. Only evidenceof prior
conviction wastheprobation officer readingfromaprior PSI,
which hehad not prepar ed himsdf, and which wasdated prior to
imposition of sentencefor therelevant offense. g

John Palombi
Assistant Public Advocate
100 Fair OaksL ane, Ste 302
Frankfort, KY 40601
Tel: (502) 564-8006 Fax: (502) 564-7890
E-mail: jpalombi @mail.pastate ky.us

NOTES

The ThreeAspectsof Effective Relief: Must, Can, Should

Millard Farmer and Joe Nursey in The Building Blocks of Capital Cases. Motions and Objections, The
Champion, Vol. 8, No. 2 (March 1984) at 16, 20 detail thethree componentsof requestsfor relief being

made in amotion or an objection:

The relief requested should be written in at least three parts. The motion should request:

aremedy which it would be error to deny,

aremedy which can be granted,

and aremedy which aimsfor amore* perfect” level of justice but whichwill not be granted under the current

state of the law.

It is important that the prayer for relief state that the aternative requests for relief are lesser acceptable
dternativesfor relief. Requesting relief in this comprehensive manner takes advantage of the established
law as well as the developing law. Since the prosecution often does not or even cannot appeal the relief
granted by motions, the body of existing case law is never an accurate measure of the relief that may be
givenin responseto motions and basing motions on existing case law aoneissimply inadequate represen-
tation. AlImost every motion should request, and anticipate use of, an evidentiary hearing. Creativity inthe
type of relief requested, aswell asthe quality of the evidence supporting the relief requested, may often be

decisivein bringing about favorableresults.
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] _ NOTES
Extraordinary Writs

In Adult and Juvenile Cases

[. Introduction: Why Writs?

One of the hallmarks of a successful attorney isthat she realizes that there are many avenues
of relief from unfair judicial decisions. In much the same way as a chess player will think
several moves ahead to decide which moveismost likely to lead ultimately to victory, agood
lawyer will constantly try to anticipate the judge’s decision on every issue, and to figure how
to deal with that decision when it causesinjusticefor the client. Typically, thismeans properly
preserving the error for appeal — hence the need for amanual on preservation.

But what about those decisions that cannot be “fixed” on appea? For example, an appeal
cannot truly correct an improper pretrial decision to admit confidential recordsinto evidence
— by thetimethe appeal is heard, the records will have been permanently placed inthe public
domain, and the damagewill have been done. Likewise, other decisions, such asadecision by
the Department of Juvenile Justice to revoke a client’s supervised placement, simply do not
have a formal appeal as an option. In those situations, what does an attorney do then to
protect the client’s interests?

It is for dealing with just those situations that the common law writs emerged. Generally
referred to as* extraordinary” writs, these actions devel oped asameansto correct administra-
tiveand judicial decisionsthat, for one reason or another, could not be dealt with through the
ordinary appeals process. Whilethese writs might be rare, when they are properly used they
can be apotent tool to prevent injustice. Consequently, knowing when writs can win cases,
and understanding the process for using those writs, is an essential part of an attorney’s
arsenal.

Il. WhatisaWrit?

(A) Thecommon law writsare civil actionsagainst judges or other persons and are anal ogous
to injunction actions against private parties.

(B) Under current law, these actions are properly referred to as “original actions,” although
courts continue to use the language of common law writs.

(© Under current law, thefollowing extraordinary actionsare available:
(1) Actionsagainst judges are authorized by:
(@ CR76.36- against circuit or Court of Appealsjudges,
(b) CR81-against district court judges;
(©) RCr4.43(2) and KRS Chapter 419 - only for purposes of complaining about “the
action of adistrict court respecting bail.”

(2) Actionsagainst custodians of prisonersor mental hospital inmates are authorized by
KRS Chapter 419 and KRS 202A.151.

(3) Wherethereis no statutory provision for appealing a decision of an administrative
body, such actions can be maintained under CR 81.
lll. TypesofActions

The type of proceeding you use depends on the situation confronting the client.

(A) If youareasking the court to direct the actions of aninferior court judge or an administra-
tive agency, you must decide whether you want relief in the nature of a“prohibition” of an
order of “mandamus.” CR 76.36 (rule for actions in Court of Appeals); CR 81 (rule for
actionsin circuit court).
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() Writof Prohibition
(@ A prohibitionforbidsthejudge or official fromtaking an action or enforcing an NOTES
order that has already been entered.

(b) For prohibition the petitioner must show, depending on the circumstances,
(i) (A) that thejudgeis acting outside her jurisdiction, and

(B) that there is no adequate remedy by appeal, Commonwealth v. WII-
iams, Ky.App., 995 S.W.2d 400 (1999); or

(i) (A) that the judgeis acting erroneously within hisjurisdiction,
(B) that there is no adequate remedy by way of appeal, and

(C) that great harm or irreparableinjury will result if the higher court does
not intervene now. See Ssters of Charity Health Systems v. Raikes,
Ky., 984 S\W.2d 464 (1999).

(©) Whilethe possible applications for thiswrit are boundless — so long as one of
thetestslisted above has been met —writs of prohibition have previously been
used for thefollowing:

(i) Tochalengeapretrial order releasing (or admitting into evidence) confi-
dential information. F.T.P.v. Courier Journal & Timeslnc., Ky., 747 SW.2d
444 (1989); Angelluci v. Southern BluegrassMH& R Center, Ky., 609 SW.2d
928(1980).

(i) To prohibit the Commonwealth from trying adefendant in violation of his
double jeopardy rights. . Clair v. Roark, Ky., 10 SW.3d 482 (1999);
McGinnisv. Wine, Ky., 959 S.\W.2d 437 (1998). Thiscircumstanceincludes
preventing retrial where defendant was previously tried and acquitted in
federal court, Benton v. Crittenden, Ky., 14 SW.3d 1 (1999); as well as
whereretrial isordered after amistrial, where the defendant objected to the
origina mistrial. Grimesv. McAnulty, Ky., 957 SW.2d 223 (1998).

(iii) To prohibit the court for requiring the defense to turn over awitness list.
King v. \enters, Ky., 576 SW.2d 721 (1980).

(iv) To prohibit the Commonwealth from trying ajuvenile whose case was not
properly transferred from the juvenile court. Johnson v. Bishop, Ky.App.,
587 S.W.2d 284 (1979).

(v) To prohibit the trial court from enforcing an order compelling a party to
sign an unrestricted medical authorization. Geary v. Shroering, Ky.App.,
979 S.W.2d 134 (1998).

(@ Writ of Mandamus
(@ A mandamus directs the subordinate judge or official to take action - but it
cannot tell her what action to take.

(b) For mandamus the petitioner must show:
(i) that the judge has refused to do some act that the law requires him to do;
(i) that thereis no adequate remedy by way of appeal; and

(i) that great harm or irreparableinjury will result if the higher court does not
requirethejudgeto act. See Humana v. NKC Hospitals, Ky., 751 S.w.2d
369 (1988), and Southeastern United Medigroup v. Hughes, Ky., 952 SW.2d
195(1997).

(©) Aswith writs of prohibition, one is entitled to the writ for any circumstance
which meetsthetest for mandamus stated abovein part (b). Previous caseson
mandamus have included the following:

(i) Tocompel thedisqualification of opposing counsel. Shoneysinc. v. Lewis,
Ky., 875 S\W.2d 514 (1994), Commonwealth v. Miracle, Ky., 10 SW.3d 117
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(1999); but see University of Louisville v._Shake, Ky., 5 SW.3d 107 (1999)

(Holding that the petitioner was not irreparably harmed by the allegedly NOTES
unethical conduct of opposing counsel, and therefore that the writ was not
authorized).

(i) Tocompel enforcement of aprior appellate court judgment. Ellisv. Jasmin,
Ky., 968 S.W.2d 669 (1998).

(iii) Tocompel thetrial court to return excul patory evidenceto the defendant for
testing, where the evidence is of such a nature that it cannot be tested
without destroying the evidence. McGregor v._ Hines, Ky., 995 SW.2d 384
(1999).

(iv) To compel the Department of Juvenile Justice to release a juvenile from
active custody, when the Department took custody based on an erroneous
decision to revokethe child's supervised placement. L.M. v. Kelly, Franklin
Circuit Court, Civil Action No.: 99-Cl-4609.

(v) To compd the tria court to decide a dormant case or motion. Collier v.
Conley, Ky., 386 S.W.2d 270 (1966) (holding that trial judge wasrequired to
decide dormant 11.42 motion).

(3 Hybrid Writs of “Prohibition and/or Mandamus’

(@ Asmentioned previously, common law writs have been formally abolished, even
though the language of “mandamus’ and “prohibition” continues to be widely
used by courtsand litigators. Thus, the use of the common law namein apetition
isessentially surplussage, and thereis no rule against simply styling the writ as
awrit of “mandamusand/or Prohibition.”

(b) Thetest for determining whether to grant a“writ of mandamus and/or Prohibi-
tion” isbasically the same as whether to grant awrit of prohibition.

(©) Though by no means required, many attorneys now style their writs as writs of
“prohibition and/or mandamus’ on the principle of “better safe than sorry.”

(4 Writsagainst lower court judges are to be filed in the next highest court, regardless
of the duration of the potential sentence. Thus, awrit to contest the decision of the
circuit court is filed in the Court of Appeals, a writ to contest the decision of the
district court isfiled in the circuit court, etc.

(5) Writs against administrative agencies are filed in the circuit court of the county
wherethe agency islocated (generally, Franklin Circuit Court).

(B) Habeas Corpusand RCr 4.43 appeals

(1) Occasiondly referredto asthe” great writ,” theterm “ habeas corpus’ literally means
“you havethebody.” It hasbeen historically been used asameansto compel ajailer
or prison warden to release an inmate from custody. Kentucky’s constitution pro-
videsthat the “the writ of habeas corpus shall not be suspended . . ..” Ky. Const., §
16.

(@ Under KRS Chapter 419, theauthorized relief isreleasefrom custody. KRS 419.130(2).

(3 Habeas corpusisdesigned to be an expedited proceeding of asummary nature, and
therefore not appropriate for issues where there are factual disputes. Common-
wealthv. Marcum, Ky., 873 SW.2d 207 (1994); KRS419.110(1)

(4 Habeasisappropriate under the following circumstances:

(@ Wherethejudgement isvoid (asopposed to merely voidable). Generally refers
to situations where defendant is being held on ajudgment which was modified
outsidethetimelines, or wherethere hasbeen atotal denia of counsel. Marcum,
supra.
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(b) Tosecurereview of adistrict court’sbail determination. RCr 4.43(2). However,
if habeas corpusistheright procedural method to seek review of bail set by the NOTES
district court, then the circuit court must also have the authority to modify
pretrial release conditions. KRS23A.080(2); RCr 4.43(2).

(©) Where the actions of the custodian are so absolute and arbitrary asto violate
§ 2 of the Kentucky Constitution. For example, where the Department of Cor-
rections rel eased a prisoner into the custody of Louisiana authorities, in clear
violation of Kentucky law, the Supreme Court has held that the transfer “ oper-
ated asaforfeiture of the Commonwealth of Kentucky’sright to enforce comple-
tion of the sentence under which it washolding him at thetime of transfer.” Yost
v. Smith, Ky., 862 S\W.2d 852, 854 (1993).

(d) To order release of aperson incarcerated or institutionalized past the statutory
time limits. Commonwealth v. Brown, 911 S.W.2d 279 (1995) (Habeas autho-
rized to compel release of mental patient held longer than seven days without
probabl e cause hearing). Also should apply to individuals held longer than 60
dayswithout indictment. See RCr 5.22.

(5 Appealing the bail determination of the circuit court is properly done through an
appeal to the Court of Appealsunder RCr 4.43.
IV. Importanceof awritten order
(A) Ingeneral, you must always have awritten order to complain about.

() CR58(1) providesthat an order is not effective beforeit is signed by the judge and
entered on the docket of the court.

(@ You should not rely on oral decisions made on video or audio tape.
(@ Ask the judge to write something down or tender an order yourself.
(b) It can be handwritten if necessary.

(3 Remember that in district court the docket sheet signed by the judge isthe order of
thecourt. RCr 11.04(4).

(B) If thecourt refusesto enter awritten order, you should submit an affidavit with your writ
setting forth the fact that you asked for a written ruling, and the court refused. Asa
practical matter, the higher court will rely on your assurances as a member of the bar,
rather than force you to file amandamus to compel the judge to render a decision.

V. Mechanicsof Filingfor Mandamusor ProhibitionintheCourt of Appeals

(A) Inthe Court of Appeals, CR 76.36 prescribesthe procedureto follow.

(1) Becauseleaveto prosecute an action is conditioned on payment of afiling feeand
becausethisisan original civil action commenced in the Court of Appeals, you must
tender with your pleadings a motion to proceed in forma pauperis and appoint
counsel, preferably with the completed KRS 31.120 affidavit attached.

(@ Theaffidavitisan AOC form that you can pick up at the civil suit desk or from
most bench clerks.

(b) If you don't have time to get the affidavit or your client is not available, your
representation in the motion that your client is indigent enough to rate ap-
pointed counsdl in the circuit court is usually good enough. West v. Common-
wealth, Ky., 887 SW.2d 338 (1994).

(©) Tender an order with thismotion.
(@ Theformat of the pleadingsisdescribedin CR 76.36(1).
(@ You must name the judge as the Respondent.
(b) The Commonwealth of Kentucky isthe Real Party in Interest. CR 76.36(8).
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(©) Any codefendants who may be named In the Indictment but who for any reason
don’t want to join should be accounted for in the text of the motion although it NOTES
isnot required by rule.

(3 CR 76.36(1)(b) only requires a recitation of facts by you. You should also try to
obtain avideotape of the proceedings about which we are complaining.

(@ Submission of thevideoisauthorized by CR 76.36(5) which alowsattachment of
exhibits, affidavits and counter affidavits.

(b) Pay particular heed to the last sentence of subsection (5) which says categori-
cally that oral testimony will not be heard in the appellate court.

NOTE: Thevideotapeisnot asubstitutefor afair and complete statement of the
materia facts.

(4 Youmust tell the Court exactly what you want it to do.

(@ Usually thisis phrased as a request for an order prohibiting the lower court
judge from enforcing his order of such and such a date.

(5 Thememorandum isusually aseparate pleading although the rule does not demand
it. If you have an uncomplicated case, there is no reason not to put everything in a
single document. Write clear captions so the court will know that everythingisthere.

(6) Everything filed in the Court of Appeals goesin quintuplicate. (Original and 4 cop-
ies). [CR76.36(3)].

(7) A copy of everything you file must be served on the judge and the real party in
interest, the Commonwealth. Thoughitisnot required, you are permitted to provide
courtesy copies to non-parties (e.g. codefendants) when you think it would be to
your advantage to do so.

(8 Depending onthetime constraints, filetheoriginal and four (4) copies of everything
in one of thefollowing ways:

(@ By mail addressed to Clerk, Kentucky Court of Appeals, 360 Democrat Drive,
Frankfort, K'Y 40601.

(b) By delivery to that address by an investigator or yourself.

(c) By delivery to the local chambers of the Court of Appeals but only if you are
going to be seeking immediate relief (i.e. a stay of the circuit court order) and
only after getting the clerk of the court’s O.K.

(9 Timefor responses:

(@ If you deliver the service copies to the Commonwealth and the judge, the
Commonwealthwill have 10 daysto answer.

(b) If you mail service copiesto either or both, the Court of Appeals tacks on the
three mail days authorized by CR 6.05 so the Commonwealth’s responseis due
13 daysafter mailing.

(B) CR76.36(4) alowsyoutoseek “intermediaterelief,” usually astay of thecircuit judge's
order if you need relief before the 10 day response period expires.

() Theonly ground onwhichrelief can begrantedis“immediateand irreparableinjury”
before a hearing may be had on the petition.

(@ Althoughitisnot requiredinwrit cases, it sometimeshelpsif you can show that you
asked thecircuit judgeto reconsider. Consider RCr 12.82.

(3 To obtain relief, you must draft another pleading, filed in quintuplicate with the
othersand served on the judge and the Commonweal th, explaining why you need the
relief.
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(4 Asamatter of self-interest, wetry to accommodate the Commonweal th so they will
try to accommodate us in other cases but in all cases you must give notice. NOTES

(5) Youmust call theClerk of the Court of Appeals(1-502-573-7920) in Frankfort and he
will try to find ajudge to hear this motion.

(6) Theorder of asinglejudgeisonly good until athree-judge panel can consider the
motion for intermediaterelief.

(C) Disposition of the Petition

() Assoonasaresponseisfiled or the response time expires, the case is given to the
next available motion panel at the Court of Appeals. CR 76.36(6).

(@ Thesepanelsmeet twice amonth but not at regular intervalssoitishard to say how
long it will take.

(3 If the caseis complicated or involves new or difficult issues of law the panel may
work onit for several weeks before deciding.

(D) Appealing an Adverse Decision on the Writ.
(1) If youloseyour petition, you are entitled to one appeal asof right. CR 76.36(7).
(@ Youmustfilenoticeof appeal inthe Court of Appealswithin 30 days of the decision.

(3 Within 30 days of the notice of appeal, you must file a statement of appeal and a
brief in Supreme Court. CR 76.36(7)(c).

(@ The requirements for the statement of appeal are pretty straightforward, and
our set outin CR 76.36(d).

(b) Therequirementsfor thebrief arefoundin CR 76.12.

(c) BesuretoservetheClerk of the Court of Appeal swith the statement of appeal.
76.36(d)

(4 You may want to ask an appeal s attorney for help if you plan do go down thisroad.

V1. Mechanicsof Filingfor Mandamusor Prohibitionin the Circuit Court

(A) Theseactionsaretreated asordinary civil actionsin the circuit court with afew excep-
tions.

(1 Youwill need aninforma pauperis (IFP) motion and an order for the circuit judgeto
sign.

(@ KRS31.110(1)(a) dlowsusto represent clientsin any necessary ancillary litiga
tion. Abernathy v. Nicholson, Ky., 899 S.W.2d 85 (1995).

(i) Usethe AOC affidavit form except in cases of extreme emergency.
(@ No processneedissue. Sallard v. McDonald, Ky. App., 826 S.W.2d 840 (1992).

(@ Itissufficient to serve acopy of all pleadings on the district judge and on the
county attorney as provided in CR 5.02.

(3 Becausethisisacivil action, the Commonwealth will havetwenty (20) daystofilean
answer.

(4 CR76.01saysthat Rule 76 “applies only to practice and procedure in the Court of
Appeasand Supreme Court.” Although we usually follow the CR 76.36 format of
pleadings it is not necessary.

(B) Wheretogo

() You must start by getting a circuit judge to sustain your IFP motion. In most
circuits, any judge can sign the motion, evenif they will not preside over the action.

(@ If you are not seeking astay, al you haveto do is make sure that the district judge
and the county attorney are served.
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(@ It you need astay, theauthority for granting it 1s Section 109 of the Constitution
asinterpreted in Smothersv. Lewis, Ky., 672 SW.2d 42, 44 (1984). That case say's NOTES
that once a court has jurisdiction of a case, it can enter any order necessary to
proper disposition of the case. KRS 23A.080(2) may also cover this. The stan-
dard for relief is showing immediate and irreparable harm before the case can be
heard.

(3 If thestay isdenied, you can seek relief in the Court of Appeals. Thisisby means of
amotion for discretionary review, CR 76.20 and an intermediate motion pursuant to
CR76.33.

(4 After the Commonweadlth files its answer, the case proceeds as with any other civil
case.

(@ Atthislevel further proof can be taken at hearings or by deposition.
(b) Youcanfileasummary judgment motion. CR 56.

(©) Inrareoccasionsyou can ask for abench trial, although this should be unnec-
essary if you have filed the audio tape from district court.

(5) If the Commonwealth does not respond, fileamotion for default judgment under CR
55. CR 55.04 requires establishment of your client’sright to relief in additionto mere
failure to answer because the case involves the Commonweal th.

(6) If youlose, youmust fileacivil appeal which has several required stepsright after the
noticeisfiled. See an appellate attorney. (Keep in mind that CR 59, particularly CR
59.05, appliesinawrit case and that thetimely service, not filing, of aCR 59 motion
stopsthe running of appeal time. CR 62.01.)

VI1I. HabeasCorpus

(A) Itisastatutory action which meansthat its procedural requirements must be adhered to
strictly. Therearelocal procedural rulesaswell. CR 1(2).

(B) KRS419.020 requiresthefollowing pleadings:

(1) A petition stating how your client came to “ detained without lawful authority or is
being imprisoned when by law heisentitled to bail.” KRS 419.020.

(@ Anaffidavit of probable cause executed by you or your client adopting the petition
as grounds showing probabl e cause to believe that the detention is improper.

(3 A*“writ” forthejudgetosign, i.e. an order captioned “ Writ of Habeas Corpus’ for the
judgeto sign. This order directs the custodian to produce the prisoner for hearing at
the time set by the judge in the order.

(C) KRS419.060 requires personal service by hand delivery to that person.
() Mail isnot sufficient service.

(@ If youcan't hand the papersto the custodian personally, KRS 419.060(3) allowsyou
to leave the papers at his office.

(3 At some point the person effecting service must make areturn notation to thefile.

(D) Again, if ahearing on the writ itself can’t be scheduled immediately, Section 109 and
Smothersv. Lewis, supra, authorize you to ask for immediate rel ease.

(B) Otherwise, the writ is disposed of at a summary bench tria at which evidence may be
produced. Usually, if thereisan audio tape of the district court proceedingsthiswon’t be
necessary.

(P If you lose, the case can be appealed to the Court of Appeals but the procedure is quite
different fromanormal appeal. The procedurein KRS419.130(1) ismandatory. Two days
before you file the “Notice of Appeal,” you need to serve your opponents. It should be
clear on theface of the“Natice of Appeal” that it isahabeas corpus case, or the Court of
Appeasmay inadvertently treat it asan ordinary civil case. Habeas appealsare assigned
to the next available motion panel for resolution.
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VIII. RCr 4.43Appealsof Circuit Court Bail Decisions

(A) RCr 4.43 permitsthe Court of Appealsto review the bail decisions of the circuit court, NOTES
and establishes an expedited process for doing so.

(B) Procedureunder RCr 4.43.

(1) To challenge abail decision the defendant hasto file a“ notice of appeal” from the
bond judgment, inthe manner provided by RCr 12.04. RCr 4.43(1)(a). Youwould be
well advised to makeit plain on the face of the notice that you are appealing from a
bond decision.

(@ When the notice of appeal isfiled, the clerk of the circuit court is to prepare and
certify an appellate record, consisting of the portion of the court record which is
relevant to the question of bail. Theclerk istotransmit that record within 30 days of
thenoticeof appeal. RCr 4.43(1)(b). Asitisgeneraly theresponsibility of the party
who has taken the appeal to ensure that the record is properly certified, you would
be well advised to check with the clerk to ensure that appropriate progressisbeing
made. The faster the record getsto the Court of Appedls, the faster the appeal will
be decided.

(3 Within 15 days after the record is sent to the Court of Appeals, the appellant (i.e.
your client) must file abrief with the Court of Appeals. Thebrief isto beno longer
than five pages long, and must comply with the formatting requirements of CR
76.12. RCr4.43.

(4 Oddly, RCr4.43 adsodirectstheappellant to file astatement of appeal “required by
CR76.06." RCr 76.06 haslong since been repea ed, however, and George Geohegan,
Clerk of the Court of Appeals, advisesthat a statement of appeal islonger required.

(5 The Commonwealth has 10 daysto file abrief, but is not required to do so.

(©) Whilethisprocessis“expedited” by the standards of the Court of Appeals, you should
still be prepared for the process to take several months, even under the best of circum-
stances.

IX. Final Thoughts

Below isalist of significant recent writ cases. Reading through these cases, it is clear that
writs have been used as a potent tool for dealing with those rare cases when an appeal just
isnot enough. That being the case, an attorney dealing with an adverse decision would be
well advised to consider whether an appeal can return the client to where hewas prior to that
decision. If so, then the client will likely have to just wait it out. Regrettably, our system
toleratesyour client’sincarceration much better than your client does. However, if the client
will lose something that an appeal will come too late to restore, such as the ability to test a
particular piece of evidence, or the confidentiality of aparticular piece of information, thena
writ might be the right course of action to take.

IMPORTANT WRIT CASES

Shumaker v. Paxton, Ky., 613 S.W.2d 130 (1981) - seminal prohibition case - isalways cited.

Haight v. Wiliamson, Ky., 833 SW.2d 821 (1992) - violation of constitutional rights, standing
aloneisinsufficient.

Shobev. EPI Corp., Ky., 815 S.W.2d 395 (1991) - discovery orders generally not subject to
writ.

Tipton v. Commonwealth, Ky. App., 770 S.W.2d 239 (1989) - Commonweal th may seek writ on
non-final district court order because appeal not authorized.

Courier Journal & Timesv. Peers, Ky., 747 SW.2d 125 (1988) - news mediamay proceed by
writ when press excluded from proceedings or court records.

FTPv. Courier Journal & Times, Ky., 774 S\W.2d 444 (1989) - juvenile may proceed by writ
where confidentiality of juvenile court proceedings concerned.
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Holbrook v. Knopt, Ky., 847 S.W.2d 52 (1993) - writ proper remedy where claim of unconstitu-
tional blood test is made. NOTES

Angelluci v. Southern Bluegrass MH&R Center, Ky., 609 S.W.2d 928 (1980) - writ proper
method to protect confidential psychiatric records.

Summitt v. Mudd, Ky., 679 S.W.2d 225 (1982) - appropriate remedy to force disqualification of
prosecutor who formerly was P.D.

Summitt v. Hardin, Ky., 627 S.W.2d 580 (1982) - Habeas corpus case, witness held for con-
tempt not released at end of trial -writ granted.

Campbell v. Schroering, Ky. App., 763 S.W.2d 145 (1988) - circuit judge committed witnessfor
contempt without representation of counsel prohibition granted.

Commonwealth v. Marcum, Ky., 873 S.W.2d 207 (1994) — habeas corpusis appropriate remedy
wheretrial court judgment isanullity, and other form of collateral attack isinadequate.

Petit v. Raikes, Ky., 858 SW.2d 171 (1993) - venueisnot typically awrit issue.

Yost v. Smith, Ky., 862 SW.2d 852, 854 (1993) —writ of habeas corpuswill issuewhere custodi-
ans actions are “absolute and arbitrary” in violation of § 2 of the Kentucky Constitution.

Regency Pheasant Run Ltd. v. Karem, Ky., 860 S.W.2d 755 (1993) - may file original actionto
test validity of appointment of retired judge.

\olvo Car Corp. v. Hopkins, Ky., 860 SW.2d 777 (1993) - mandamus authorized in discovery
case because of potential loss of evidence.

Appalachian Regional Health Care, Inc. v. Johnson, Ky., 862 S.W.2d 868 (1993) - prohibition
not granted because failed to show how confidentiality would beirreparably lost.

Blakeman v. Schneider, Ky., 864 S.W.2d 903 (1993) - contempt istested by original action.

Commonwealth v. Hughes, Ky., 873 SW.2d 828 (1994) - prohibition isin aid of appellate
jurisdiction and therefore subject to dismissal for mootness where appeal impossible or not
necessary.

Adventist Health Systemsv. Trude, Ky., 880 S.W.2d 539 (1994); overruled on other grounds by
Sstersof Charity Health Systemsv. Raikes, Ky., 984 SW.2d 464 (1999). - lack of remedy by
appeal isinflexiblerequirement.

Kuprionv. Fitzgerald, Ky., 885 S.W.2d 679 (1994) - mandamusto challenge the constitution-
ality of Jefferson Circuit Family Court established by order of Chief Justice.

Wyatt, Tarrant & Combsv. W liams, Ky., 892 S\W.2d 584 (1995) - Court of Appealshad no writ
jurisdiction where party failed to pursue avail able appeal earlier.

K-mart Corp. v. Helton, Ky., 894 S.W.2d 630 (1995) -mandamus/prohibition on question of
discovery and attorney disqualification.

Abernathy v. Nicholson, Ky., 899 S.W.2d 85 (1995) - party may pursue administrativewrit only
when no other relief available.

Potter v. Eli Lilly Co., Ky., 926 S.W.2d 449 (1996) - prohibition dealing with post-judgment
investigation of civil settlement - proper because CR 60.02 not applicable.

McKinney v. Venters, Ky., 934 S.W.2d 241 (1996) - prohibition sought to preclude destructive
testing of evidence for DNA. Court holds that appeal after conviction is the appropriate

remedy.
Lovell v. Winchester, Ky., 941 S.W.2d 466 (1997) - mandamusto disqualify opposing counsel
on ground of previous representation.

May v. Coleman, Ky., 945 S\W.2d 426 (1997) - mandamusfiled by prisoner to requirejudgeto
appoint “lay assistant” to help with civil action. Capable of evading review exception stated.

Owens Chevrolet v. Fowler, Clerk, Ky., 951 S.\W.2d 580 (1997) - mandamusto force clerk to
accept filing sent by UPS which did not show date of mailing.
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Southeastern United Medigroup Inc. v. Hughes, Ky., 952 SW.2d 195 (1997) - discussion of
prohibition/mandamus remedies and confidential information. Appellate standard for law is NOTES
de novo; for fact, abuse of discretion.

Grimesv. McAnulty, Ky., 957 SW.2d 223 (1997) -prohibitionisappropriate remedy to prevent
retrial in criminal case.

McGinnisv. Wine, Ky., 959 S.W.2d 437 (1998) - doublejeopardy case considered on writ of
prohibition.

Commonwealth v. Miracle, Ky., 10 SW.3d 117 (1999) — Commonweal th isentitled to writ to
force disgualification of defense counsel.

. Clair v. Roark, Ky., 10 SW.3d 482 (1999) — doubl e jeopardy can belitigated through awrit
of prohibition, but the court isnot required to grant awrit on doublejeopardy grounds, where
there is also an adequate remedy on appeal.

Commonwealth v. Ryan, Ky., 5 S\W.3d 113 (1999) — Commonwealth is entitled to writ of
prohibition where trial court erroneously forbade consideration of death as a sentencing
option.

Cavender v. Miller, Ky., 984 S\W.2d 848 (1998) — defendant is not entitled to awrit to gain
accessto police officer’'s notes prior to pretrial suppression hearing; defendant has adequate
remedy on appeal.

University of Louisville v. Shake, Ky., 5 SW.3d 107 (1999) — denying writ of mandamus to
compel disgualification of opposing counsel where petitioner failed to show irreparable harm
if counsel was permitted to continue on the case.

Ellisv. Jasmin, Ky., 968 S.W.2d 669 (1998) — Supreme Court issued mandamus against circuit
court judge, to compel that judge to enforce an order of the Supreme Court.

Commonwealth v. Williams, Ky.App., 995 S.W.2d 400 (1999) — Commonwesl th entitled to writ
of prohibition to overturn judges decision to suppress evidence.

Gearyv. Schroering, Ky.App., 979 SW.2d 143 (1998) —writ of prohibition granted to prohibit
enforcement of pretrial order compelling plaintiff in personal injury action from signing a
blank medical authorization. g

The author would like to thank David Niehaus of the Jefferson District Public Defender
Office, whose outline forms the basis of this article.
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Frankfort, KY 40601
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NOTES
The Value of FactsWoven Together

Into a Tapestry of Purpose
Unleashing the Power to Persuade
To Benefit Your Client
In The Trial and Appellate Arenas

Outside a man walking along the edge of the highway crossed over and
approached the truck. He walked slowly to the front of it, put his hand on
the shiny fender, and looked at the No Rider s sticker on thewindshield. For
amoment he was about to walk on down the road, but instead he sat on the
running board on the side away from the restaurant. He was not over thirty.
Hiseyeswerevery dark brown and therewasahint of brown pigment in his
eyeballs. His cheekbones were high and wide, and strong deep lines cut
down his cheeks in curves beside his mouth. His upper lip was long, and
since histeeth protruded, the lips stretched to cover them, for this man kept
hislips closed. His hands were hard, with broad fingers and nails as thick
and ridged as little clam shells. The space between thumb and forefinger
and the hams of his hands were shiny with callus.

The man’s clothes were new-all of them, cheap and new. His gray cap was
so new that the visor was still stiff and the button still on, not shapelessand
bulged asit would bewhen it had served for awhileall the various purposes
of a cap-carrying sack, towel, handkerchief. His suit was of cheap gray
hardcloth and so new that there were creases in the trousers. His blue
chambray shirt was stiff and smooth with filler. The coat was too big, the
trousers too short, for he was a tall man. The coat shoulders peaks hung
down on hisarms, coat flapped loosely over his stomach. Hewore apair of
new tan shoes of the kind called “army last,” hob-nailed and with half-
circleslike horseshoesto protect the edges of the heelsfrom wear. Thisman
sat on the running board and took off his cap and mopped his face with it.
Then he put on the cap, and by pulling started the future ruin of the visor.
His feet caught his attention, he leaned down and loosened the shoelaces,
and did not tie the ends again. Over his head the exhaust of the Diesel
enginewhispered in quick puffsof blue smoke. (Grapesof Wrath, John Steinbeck)

What apicture, painted indelibly inthe mind’seye. Where doesit take you? What doesit make
you think about? How do you feel towardsthisman? Do you wonder what heisthinking?Are
you waiting in some anticipation to see what he might do next? Can you step inside his shoes
for a minute? Feel those stiff clothes. Rub your calloused hands together. Wiggle your big
toes in those hard soled, hob-nailed shoes.

How has this author captured our interest? How does his literary art relate to our task of
building acompelling theory of the casein thetrial or appellate arena?You will find in thework
of John Steinbeck four key components: preparation, imagination, empathy, and patience.
Without them he would be unsuccessful. He could not transport us over time and space into
the world he has created.

It has been said that atrial lawyer is building amodel of events that occurred outside of the
courtroom and that once that model is constructed, it supplants external reality. Kestler,
Jeffrey, Questioning Techniques and Tactics, (August 1999) 3 edition.

Whatever the objective truth once was (assuming there ever was one objective truth) be-
comesirrelevant for when atrial works, as envisioned by our system of justice, the only truth
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available to jurors and appellate jurists alike, is that brought into the courtroom. Yet, to
succeed thetheory of the case devel oped for litigation must explain, in amanner favorableto NOTES
the defense, the immutable facts and must have supporting themes and tell a story that is
sufficiently compatiblewith thelife experiences of thejudge and jury to persuade that impor-
tant audience.

Aslawyerswe are all educated to accept that what occurs in the courtroom is the model of
eventsthat definethe parameters of thelitigation for the future. However, the best of usknow
that it can be extraneous, technically off the record factorsthat help or hurt us on theway to
achieving our litigation purpose. It can then be important to draw into that courtroom model
those factors of injustice that may deter usfrom achieving our purpose at trial-the prosecutor
in the hallway conferring with jurors, the judge giving his side-bar signalsto the prosecutor
or witness and demonstrating unfair favoritism to the commonwealth. Those factsbecomea
part of our client’s story and by our on the record, detailed objections, we make them a part
of our model of unfairness that will lead to ultimate relief for our client’s cause. We weave
them into our theory of the case and story of injustice.

Preparation iswhat permits us to do that. What permits us to smack dab that unexpected
event into the heart of our case—armed police officers rushing akey prosecution witness by
the jury room just as the jurors were walking out to communicate that the withess was in
mortal danger from your client or hiscomrades- is preparation. As defense lawyerswe must
prepare not simply to disassembl e the prosecution’smodel of conviction. No, we must build
our own model to demonstrate our client’sstory of injustice. That model, our model will then
be the one debated about in the jury room and the appellate court. To prepare our model
requires afully constructed plan of action before we enter the courtroom. Each witness fits
into that plan. Each area of voir dire furthers our objective to persuade with our compelling
theory of the case. The questions we pursue on voir dire enable us to determine who as a
result of beliefsand/or life experiencesishighly unlikely to give afair hearing to our presen-
tation at trial. These same questions also permit us to raise to the forefront in the jurors

minds eventsin their own livesthat parallel the most important and persuasive themes and
factsin our client’sstory. Inthisway, we plow thefields by preparing, readying the jurorsfor
what isto come.

Every expected question and action of the prosecution fitsinto that plan. Because we are so
well prepared and we see our model so clearly, we are quick to put every unexpected answer,
every unexpected event intoitsrightful placein our prepared model. Having prepared, even
for the unexpected, we are afraid of no fact, witness or development because the story we
have to tell is based on evidence we are prepared to use and on a defense well grounded in
thelaw.

I magination isalso key. We must use our imagination to travel back intimeto thekey events
that havelanded our client in the courtroom fighting for hisliberty or hislife. We havetofed,
hear, see, touch, and smell what our client and other key witnesses saw, heard, touched, and
smelled. Then, we have to imagine ourselves being the decision-makers, the jurors, the trial
judge, and the appellate jurists. What will they be thinking about as they decide what to do
with our client and his case? To benefit from avibrant imagination, we must remove our law
school lens. Seethis case as others see it. Once you have touched, smelled, heard and glared
at the facts, decide what persuades you and what will truly persuade others. The caseswith
the richest, and therefore the most persuasive set of facts at the appellate stage are those
wherein thetrial or post-conviction lawyer exercised her or hisimagination to bring compel-
ling factsto life! One example of this can befound in the case of Kylesv. Whitley, 115 S.Ct.
1555,514 U.S. 419, 131 L.Ed.2d 490 (1995). Thecert. petitionin Kyles secured review by the
United States Supreme Court, not because of itslengthy dissertation of the legal principles,
but because it relied upon compelling facts, well developed in the court bel ow.

Empathy. Most of usknow ascriminal defenselawyersthat we should have empathy for our
clients. Our imagination serveslittle purposeif we place heavy judgment on all of our client’s
actions. Judgement, before understanding, impedes our ability to walk in another’s shoes.
However, we can also miss the boat if we do not have empathy for the other playersin the
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drama. Without empathy for the victim, we may completely overlook where our case 1s most
vulnerable to attack. We tend to think of judges, jurors and prosecutors as highly judgmental NOTES
people. Yet, are we careful enough not to be too judgmental in our own way? If we see all of
theseplayersas*“evil” or “misguided” or “ easily manipulated” will we havereally understood
what persuadesthem, what it will taketo get themto vote for our client? To get into the heads
of these key decision-makerswe must have empathy for them. Empathy all ows defense coun-
sel to truly understand the motivations of all the characters in the courtroom drama. Then,
counsel can determine where s’he wants to put the spotlight for the trier of fact and for the
appellaterecord. Isit helpful to your client’s case to expose the motivations of the prosecutor,
thejudge, thevictim, or an apparently disinterested witness Empathy allowsthedefensetotell
astory of “real” people, who act in reasonable ways, to explain why your client isnot guilty.

Our highest goal may not be so much to slay the dragon as to conclude the litigation with no
oneagainst our client, but rather everyonefor him or her and hisor her case. Empathy iscritical
to achieve such a stupendous result.

Finally, we must have patience. Firgt, patiencewith our clients. They cannot tell their storiesin
five minutes or less. Their stories are not set out for strangers as easily as their addresses,
phone numbers and dates of birth. We come to them as strangers even though with often-
burgeoning casel oads we may see our clients en masse. They approach usasindividualswith
many unresolved fears. We must have patience to hear their stories. Second, patience with
victims and other key witnesses. Knowing that truths are not told on first visits, we have to
leave the door open to second and third visits when the case meritsit. Third, we must have
patience to tell these stories right. Patience requires that we fit each and every witness,
prosecution or defense, into the model or story presented. Patience requires the defense to
avoid seeking only conclusions from the witnesses. Rather, we must have the patience to get
out the details (facts) that compel the witness (and therefore the fact finder) to reach the
conclusion we want and no other one. Patience dictates that we use the defense examination
of awitness to teach the jury who that witness is and why his or her testimony should be
believed or distrusted. A patient approach to constructing our case at trial, ensures that we
keep our presentation interesting, we draw out factsthat alert and awaken, rather than deaden
or bore our fact finders. Fourth, we must have patience with judges and prosecutors in our
dealingswith them before the case ever goesto trial. The proportion of casesthat aretried are
infinitesimal to the proportion carried by most public defenders. Yet, it takestimeto persuade,
time to educate. Motion practice, negotiation, prodding — patient and continuous efforts to
changethe viewpointsthat key decisionmakershave about our clients. Fifth, we must act with
patiencein our effortsto persuade jurors, judges and appellate jurists. Know they may not get
it thefirst time. Hence, the value of repetitiousand familiar themes. Hence, the value of making
and building your record and proving repeatedly for the judge that heis creating reversible
error if s’hedoesnot finally rule your way or proving for the appellate juriststhat indeed these
repeated errors prejudiced your client’sright to afair trial. Finally, patience with ourselves. It
takes time to do a case right and there is aways more that could have been done. Lessons
learned on today’s case that will fortunately or unfortunately benefit only tomorrow’s client.

Which brings us full circle to preparation. Without it we would not have our own indestruc-
tibleand very complete model, atapestry of facts pointing to the current injustice surrounding
our client only to be made right by the jury, the judge or the appellate jurists whom we must
skillfully persuade.

REBECCABALLARDDILORETO
Post Trial Division Director
Department of Public Advocacy
100 Fair OaksL ane, Suite 302
Frankfort, Kentucky 40601
Td: (502) 564-8006 Fax: (502) 564-7890
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NOTES
10 Factorsto Makethe

Threshold Showing for Funds

Having the constitutional and statutory right to funds for resources for the defense of an
indigent is critical. It does not mean a simple request for those funds will be adequate to
persuade ajudge or an appellate court to authorize them. A particularized showing to the fact-
finder will be persuasive.

Particularized Showing Per suadesand Preserves

Competent criminal defense attorneys make devel oped factual and legal showingsto thetrial
judge when requesting funds for resources for two reasons:

1) most often persuading the judge requires a particul arized showing of the reasonableness
of the need; and

2 ifthefundsaredenied, theissue must befully preserved for the appellate court to address
theissue on the merits and for the appellate advocate to be able to persuade the appel late
judicia fact-finders.

When the request for funds for resourcesis general and undocumented, the Constitution does
not require giving theindigent the money. In Caldwell v. Mississippi, 472 U.S. 320, 105, 1633,
2637n.1,86L.Ed.2d 231 (1985) Justice Marshall writing for the Court found “ no deprivation of
dueprocess’ inthedenial of fundsfor aninvestigator, fingerprint examiner and ballistics expert
based on the defense’'s “undeveloped assertions that the requested assistance would be
beneficia.” Id.

When the particularized showing is made our state and federal Constitutions require fundsfor
help for theindigent. In Akev. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 1096, 84 L.Ed.2d 53 (1985)
the Court termed this a “threshold showing,” and found it was made in that case by the
following facts: “Ake's mental state at the time of the offense was a substantia factor in his
defense;” the trial court was put on notice of the need by a request by the defense; the
defendant’s sole defense was insanity; the defendant’s behavior was bizarre; there was a need
to assess competency; astate psychiatrist felt the defendant incompetent; when found compe-
tent 6 weekslater it was only on the condition that he be medicated; state psychiatrists felt he
was mentdly ill; the burden of showing a defendant insane is on the defense. Id. at 1097-98.
“Taken together, these factors make clear that the question of Ake's sanity waslikely to be a
significant factor in hisdefense.” 1d.

In Sommersv. Commonwealth, Ky., 843 S.W.2d 879 (1992), the Court found the particul arized
showing was made based on a substantial evidentiary showing. The evidence included an
affidavit from the Kentucky State Police concerning the unworkable conflict the police would
beputinif working for the defense, and an affidavit from the Kentucky Correctiona Psychiatric
Center (KCPC) concerning itsinability to provide the help the defense needed.

10 Componentsof the Per suasive Request for Funds

There is arecognized methodology or standard of practice for demonstrating the reasonable
necessity for funds for defense expert resources in a particular case. That persuasive eviden-
tiary showing, most usually made ex parte, involvesthe following ten dimensions:

1 Type of theresource;
2 Nature and stage of assistance;
3. Whowill provide the help, qualifications of that person, costs of their help;
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Reasonableness of both the rates and total cost;
Factual basis for the resources in this case including the theory of the case and relevant NOTES
themes;

Counsel’s observations, knowledge, insights about this case and this defendant;
Legal basesfor expertinthis case;

Legal reasons for defense resources,

. Inadequacy of or unavailability of state resources;

10. Evidentiary documentation.

SN
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These have been the components of the national practice for some time. See, e.g., Edward C.
Monahan, Obtaining Funds for Expertsin Indigent Cases, The Champion, Vol. 13, No. 7 (Au-
gust 1989) at 10; Nancy Hollander & Lauren M. Baldwin, Expert Testimony in Criminal Trials,
The Champion, Val. 15, No. 10 (Dec. 1991) at 12; Paul C. Giannelli, The Constitutional Right to
Defense Experts, Public Defender Report, Val. 16, No. 3 (1993); Nancy Hollander & BarbaraE.
Bergman, Every Trial Criminal Defense Resource Book (1995) §46:8. The evolution since the
1980sincludes making thisthreshold showing more specifically, more explicitly, morethemati-
cally. The necessity for an expert to effectively communicatethe client’sstory isthefocus of the
showing to the judge.
Per suasively Presenting The 10 Dimensions

Per suasively presenting these 10factor sisstraight forward and matter of common sense.

1. Typeof Resources. Precisaly detail to thefact-finder thetype of help needed, e.g., aspecial-
istinhair analysis, investigator, pharmacol ogist, mental health expert, interpreter, additional
counsel, serologist, transcript, out-of-state witnesses, and travel expenses.

2. Natureand Sageof Assistance. Describethe stage at which theresourceswill be needed:
a) pretrid,
b) trid,
c) pendty phase before the jurors,
d) sentencing before the judge.

Specifically describe what assistancewill berequired:
a investigating,

b) testing,

C) interviewing,

d) evaluating,

€) consulting,

f)  rebutting,

g) presenting mitigation in capital cases,

h) testifying.

Following are six examplesto illustrate waysto communi cate the nature and stage of expert

help:

a) apsychologist to evaluate and testify both pretrial and at trial to the voluntariness of
the defendant’s waiver;

b) asocial worker to find the client’s records, interview persons relevant to culpability,
develop a socid history and testify at the sentencing phase;

c) aconsultingmental health expert to provide expertise on the mental health dimensions
of the case: devel oping cross-examination of the state’'s mental health expert, identify-
ing the mental health theory of the case, advising on what kind of mental health
disciplines are called for by the facts of the case;

d) apsychiatrist to testify at trial to the defendant’s state of mind.

€) apathologist to determine cause of death aseither intentional strangulation or suffoca
tionfrom an accidentdl fire.

f) afirearms/gunshot wound expert to determinetherange and direction of fire, entrance
and exit wounds, residues.
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2. Name, Qualifications, Fees. Fully explain who the expert you want to hireis, hisor her
qualifications, the hourly rate for the work and the expected range of thetotal costsfor the NOTES
services.

For example, Dr. Jonesisapracticing clinical forensic psychologist withthefollowing vitae
indicating her education, experience and licensing. She charges $200 per hour for out-of-
court work and travel and $500 per day to testify. Her estimate of atotal fee for testing,
interviewing, travelling, and reporting is$2,500 - $3,000 plus necessary expenseswith an
additiond fee of $500 per day for testifying.

3. Reasonablenessof Ratesand Total Cost. Demongtrateto thejudgethat the hourly rateand
total expected costs are within the range of rates and total costs for competent work by
similar qualified expertsin the region. An affidavit from one or more other experts could
demonstrate the reasonabl eness of the costs. The attorney could represent by affidavit or
otherwise to the court that these fees are within the range of other fees quoted to the
attorney by other professionas. Courts havefor sometime found significant hourly rates,
Matter of Machuca, 451 N.Y.S.2d 338 (NY 1982), and significant total amounts to be
reasonableinthesetimeswhen expert servicesarevery costly. United Satesv. Bryant, 311
F.Supp. 726 (D.C. 1970).

4. Factual Basis, Theory, Themesin this Case. Communicate the specific facts, theory, and
themes in this case which justify the particular resources requested. This is the most
critical part of the threshold showing. It must be case specific and fully developed to be
persuasive. For the adversarial system to work, defendants have to be able to effectively
present their defense. Several brief illustrationsfollow:

A) THISCLIENTISSEVERELY MENTALLY & EMOTIONALLY ILL. Eugeneismentdly
and emotionaly ill, and brain damaged. Hisillnessesare chronic and severe. A vulner-
ableman rendered chronically ill, Eugeneraped and killed the 12-year-old girl. For his
sentencers to both consider and give effect to the statutory mitigation of mental
illness and emotional disturbance, a psychiatrist, psychologist, socia worker and
neurologist are necessary. They are necessary to investigate and evaluate and rebut
the prosecution’s case that the defendant intentionally killed, and to provide in the
penalty phase all evidence that lessens the defendant’s culpability. Funds for a psy-
chologist in acasewith thesefactswere obtained in Gall v. Commonwealth, Ky., 607
S.\W.2d 97 (1980).

B) REASONABLENOT RECKLESSDRIVING. Jeff Jonesdid not driverecklesdly. Jeff
wasdriving at areasonable speed and within the speed limit. Theroad and terrain are
very challenging, especially in difficult weather. The physical evidence shows that
Jeff drovehistruck in areasonable manner. Thekilling of the 4 campersin thetent was
atragic accident. An accident reconstructionist is necessary to analyze al the evi-
denceto demonstrate that the driving was not recklessand to counter the prosecutor’s
evidence and expert testimony. For the successful request of an accident reconstruc-
tion expert in acase with thesefacts. Sate v. Van Scoyoc, 511 N.W.2d 628 (lowaApp.
1993).

C) ACCIDENTAL FIRE CAUSED THE DEATHS. Thefirewasnot intentionaly set and
the victims were not suffocated. The defendant set a space heater in a place that
ignited thefire. Thefire began through accident or negligence at most. The causeand
origin of the fire is the subject of dispute by reasonable experts and the defense is
entitled to its perspective on that. The cause of death isalso in dispute. Thetwo girls
did not dieof suffocation. Thelow leve of carbon monoxidein them present multiple
explanations and the defense is entitled to investigate those with its own pathol ogist.
Funds for an arson independent expert and an independent pathologist were ob-
tained in a case where these facts were presented. Sommers v. Commonwealth, Ky.,
843SW.2d879(1992).
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D) MACHINESARENOT PERFECT. Don Gimbleisadecent, haraworking man whose
arrest for DUI wasdueto poorly executed police procedures, incompleteinvestigation, NOTES
an improperly administered a preliminary breath test (PBT), and a malfunctioning
breathalyzer. A falible machine must be prevented from improperly condemning Don.
An expert in breath analysisis necessary to demonstrate the substantial limitations of
the breath-testing machine, and to rebut the prosecutor’s evidence.

B TRIALBY ORDEAL WITHOUT FUNDSFORHEL P Richard Smith robbed and raped
the victim but he was insane at the time. The state has an expert who will testify the
defendant is sane, despite his substantial history of schizophrenia, his documented
need for anti-psychotic medication to control somatic delusions, amental health report
indicating possible brain damage and his official commitment to amental institution.
The defense has no psychiatrist, no psychologist, no neurol ogist and no socia worker
to investigate, evaluate and testify that the defendant was insane. The defense has no
comparabl e expert to rebut the prosecution expert and no oneto assist defense counsel
to prepare to challenge and cross-examine the state's expert. If the defense continues
to haveitshandstied behind itsback, thiswill beatria by ordeal. Binion v. Common-
wealth, Ky., 891 SW.2d 383 (1995).

F) LEVEL PLAYINGFELD NEEDED FOR FAIRNESS. Johndid not kill Joan. Hewasnot
present when Joan was killed. The blood samples were contaminated and degraded.
DNA results are subject to false positives and have questionable validity when the
samples are heavily contaminated. The state has had the blood samples tested by
highly trained state expertswith the sophisticated DNA testing. In order for thereto be
alevel playing field the defenseis entitled to independent testing of the samplesand a
defense DNA expert to evaluate, testify and rebut. Husske v. Commonwealth, 448
S.E.2d 331 (Va App. 1994).

G) HAIRANALYSSBY MICROSCOPICCOMPARISON ISNOT SCIENTIFICALLY RE-
LIABLE. A critical set of evidence against George Smithiscomparisonsof hishair with
hair found at the scene of the crime. While the Kentucky Supreme Court heldin Johnson
v. Commonwealth, Ky., 12 SW. 3d 258 (2000) that trial judges cantakejudicial notice
that hair analysishas achieved the status of scientific reliability, the Court affirmatively
stated, “judicial notice does not preclude proof to the contrary.” Id. at 262. Under
Johnson, | havethe burdento proveto the satisfaction of you asthetrial judgethat hair
anadysisisnolonger deemed scientifically reliable, and inlight of other courtsWilliamson
V. Reynolds, 904 F. Supp. 1529, 1552 (E.D. Okl. 1995) reversed on other grounds,
Williamsonv. Ward, 110 F.3d 1508, 1523 (10" Circ. 1997), finding hair analysisunavail-
able, | need funds to present that proof to your satisfaction.

6. Counsd’sObservations, Knowledgeand I nsights. Tothe extent legally and ethically ap-
propriate, relate ex parte the observations or statements of your client, witnesses, state
expertsthat you or your defense team know. For example, “My client hasacted bizarrely in
my presence. He makes statementsthat are hard to make sense of . He said that the Univer-
sity of Kentucky would not win another national championship until he is released. He
believes| am working for the prosecution. He has hallucinated during my interviewswith
him, e.g., he hearsthe voice of his dead brother telling him not to cooperate with me.”

7. Legal Basesfor Expert In ThisCase. Tell thejudgethelegal justification for thefundsand
for the resources in this case: a) others do not have a lega duty to provide funds, b) the
standard is reasonably necessary, and c) the state and federal congtitutional basis.

L egal Justification. Four examplesfollow:

a Thementa state of my client whichthe state hasmade an essential element of thecrime
isin question because of the following.... which provides a question of whether his
conduct wasfully intentional.
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b) Theinfluence of the drugs my client ingested in his body and his subsequent behav-
ior isrelevant to the defendant’s state of mind and requires scientific analysis. Such NOTES
analysis must be conducted by a pharmacologist to identify the characteristics of the
drugsingested by the defendant, the way various drugsinteracted, and the amount of
time they remained in the body. Other relevant testimony should include a mental
hedlth expert who can offer an evaluation of theinfluence of thedrugson thedefendant’s
mental state, behavior, aswell aswhy the defendant took the drugs, became an addict,
the potential for rehabilitation, and the interaction of the drugs with the defendant’s
personality.

¢) Themedica andysisof thevictim’'sbody and cause of death inahomicide or cause of
injury in asex abuse caseis subject to question because the defendant did not commit
this act and the analysis done by the state’'s doctor involves substantial aspects of
judgment and interpretation of testing upon which qualified experts disagree. See,
e.g., Ake, supra, Sommersv. Commonwealth, Ky., 843 S\W.2d 879 (1992) (arson and
pathology expert) and Hunter v. Commonwealth, Ky., 869 SW.2d 719 (1994) (mean-
ingful accessto justice).

d) The testing done by experts in this scientific area involves a series of judgments.
Reasonable people differ over judgments. Science, especially clinical science, in-
volves constant shifts in hypotheses and conclusions as new technologies and
concepts emerge. Probability, not certainty or singularity, istheruleand it isan error
to believe that one scientist can speak definitively for an entire discipline, especialy
when interpreting the data of acomplex case. There are often two viewsto the scien-
tific conclusion. Jurorsare entitled to decide which interpretation, analysis, and judg-
ment to rely on. Theintroduction of thisreality into the courtroom can befrustrating,
but is necessary if the adversary system isto work for a citizen-accused.

L egal duty of others. Somejudges may expect the family or friends of the indigent
defendant to foot the bill for expertsif they havethe money. Just asthewealth of those
not legally responsible for an indigent defendant does not affect the defendant’sright
to prosecute an appeal informa pauperis, Sinnett v. Commonwealth, Ky., 452 SW.2d
613, 614 (1970) or toingtitute adissol ution of marriage suit in forma pauperis, Tolson
V. Lane, Ky., 569 S.W.2d 159, 161 (1978), so too the monied family and friends of a
defendant cannot congtitutionally be a bar to the defendant receiving funds from the
government to hire his own experts.

L egal Sandard. Most courts, statutes, and rules havefollowed thelead of thefederal
statute’s standard of reasonably necessary.

That isalso Kentucky’s statutory, KRS 31.200, and caselaw standard. Young v. Com-
monwealth, Ky., 585 SW.2d 378 ( 1979). Ake's standard for when a defendant is
entitled to the help of a psychiatrist is: “ when the defendant’s mental condition is
serioudly in question.” Ake, supra at 82.

Inexplaining the reasonably necessary standard, the Massachusetts Supreme Court
Commonwealth v. Lockley, 408 N.E.2d 834 (Mass. 1980) stated: “This standard is
essentialy one of the reasonableness, and looks to whether a defendant who was
able to pay and was paying the expenses himsdlf, would consider the document,
serviceor object’ sufficiently important that he would chooseto obtainit in prepara-
tionfor histria. Thetestisnot whether aparticular item or service would be acquired
by adefendant who had unlimited resources, nor isit whether theitem might conceiv-
ably contribute some assistance to the defense or prosecution by the indigent per-
son. On the other hand, it need not be shown that the addition of the particular itemto
the defense or prosecution would necessarily change the final outcome of the case.
The test iswhether theitem is reasonably necessary to prevent the party from being
subjected to a disadvantage in preparing or presenting his case adequately, in com-
parison with one who could afford to pay for the preparation which the case reason-
ably requires.
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“In making this determination under that statute, the Judge may look at such tactorsas
the cost of theitem requested, the usesto which it may be put at trial, and the potential NOTES
valueof theitemto thelitigant.” Id. at 838.

Congtitutionalize. Ask for thisrelief under every conceivable state and federal consti-
tutional guarantee. These examples include the Kentucky constitutional sections, as
examples of state provisions:

A. United States Constitution, 14th Amendment Due Process
1) Due Processfairness.
2 Due Processright to present a defense.
3 DueProcessright to disclosure of favorable evidence.
4) Due processright to fair administration of state created right.

Kentucky Constitution, Section 2 Due Process.

United States Constitution, 14th Amendment Equal Protection

Kentucky Constitution, Sections2 & 3, Equal Protection

United States Congtitution, 14th and 6th Amendment Right to Effective Assis-
tance of Counsel

Kentucky Constitution, Section 11 Right to Effective Assistance of Counsel
United States Constitution, 14th and 6th Amendment Right to Confrontation
Kentucky Constitution, Section 11 Right to Confrontation.

United States Congtitution, 14th and 6th Amendment Right to Compulsory Pro-
cess

Kentucky Constitution, Section 11 Right to Compul sory Process

United States Constitution, 14th and 8th Amendment Reliable Sentencing, Pro-
duce Mitigating Evidence; Rebut aggravating evidence.

L. Kentucky Congtitution, Section 17, Cruel Punishment.
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If all the necessary fundsare not obtained, you will want to insurethat you have made
the proper showing under al the potentia groundsto have reversible error on appeal
or in federal habess.

L egal and Practical Reasonsfor Defense Resour ces. Delineate why independent defense
expert help iscriticd. Investigation must be done by someone who acts at the direction of
the defense attorney and whose work is totally confidential. The investigation is focused
on marshalling the defense and rebutting the state’'s evidence. Expert testing and analysis
must likewise be confidential and at the direction of the attorney. The defenseisentitled to
an expert who will help in cross-examining the state’sexpert, who will marshal thedefense,
and whowill rebut the state’ sexpert. Thereare at | east two sidesto any complex process. An
expert isneeded to tell the rest of the story.

Binion v. Commonwealth, Ky., 891 S.W.2d 393 (1995) held that astate expert isnot sufficient
to satisfy due process. A defense expert isrequired: “We are persuaded that in an adversaria
system of criminal justice, due process requires alevel playing field at trid.... [T]hereisa
need for more than just an examination by aneutral psychiatrist.” 1d. at 386. Asapractical
matter, Ake, itsalf, requiresthat the expert be a defense expert by requiring an indigent be
offered an expert who will marshal the defense, rebut the state’s expert and assist in cross-
examining the state’'s expert. Other caselaw recognizes the essentia need for a defense
expert. See, e.g., DeFreecev. Sate, 848 S.W.2d 150 (Tex. Cr.Ct. 1993), Lindsey v. Sate, 330
S.E.2d 563 (Ga. 1985); Halloway v. Sate, 361 S.E.2d 794 (Ga. 1987); Palmer v. Indiana, 486
N.E.2d 477 (Ind. 1985); Satev. Gambrell, 347 S.E.2d 390 (N.C. 1986); Smith v. McCormick,
914 F.2d 1153 (9th Cir. 1990); United Satesv. Soan, 776 F.2d 926 (10th Cir. 1985); Cawley V.
Sricklin, 929 F.2d 640 (11th Cir. 1991). But see Granviel v. Lynaugh, 581 F.2d 185 (5th Cir.
1981).

Inadequacy or Unavailability of State Resour ces. Persuasively communicate to the court
that state experts, themselves, acknowledge they are unable to perform as defense experts,
and communicate what those state experts say. This will likely require some persuasive
investigation with the state experts. Two Kentucky examplesillustrate some approaches.
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Forensic Psychiatric Facility. The Kentucky Correctional Psychiatric Center (KCPC) is
the state’s forensic mental health facility. Their employees are not able to help cross- NOTES
examinethe state'sexpert. They do not work at the direction of the defense attorney. They
do not work to marshal thedefense. Their work isfor the court. It isnot confidential. Under
Kentucky statutes, their work is limited to “neutral” evaluations on incompetency and
insanity. A February 24, 1994 letter from CHR Commissioner Angela M. Ford to public
defender Steve Mirkin demonstratesthese limitations:

Thisisgivenin responseto your letter to me of February 14, 1994, wherein you have
requested that the Cabinet for Human Resources supply you with an expert withesson
to assist you in the preparation of adeath penalty case on behalf of Mr. , who
has been charged with two (2) counts of murder in County. The assistance
which you have requested, as presented in your letter, is asfollows:

“...I expect such assistance will include: evaluation of records, witness statements and
other materials obtained through the defense’s efforts; confidential evaluation of the
accused; consultation with counsel asto availability and viability of potential defenses,
and potential penalty phase strategies, as well as direction for further investigation to
develop such defenses or strategies; assistance in the preparation and presentation of
direct testimony of exerts and/or lay witnesses necessary to lay the foundation for
expert opinions; assistance in the planning and preparation of cross-examination

expert and lay witnessesto be called by the Commonwealth on mental health matters;
and expert testimony on the accused’s behalf, with preparation for such testimony, as
well asfor crossand redirect examination.”

Thisisto advise that the Cabinet is unableto provide you with the specific assistance
which you have requested because of both budgetary considerations and the need for
the Cabinet to observeitsobjectivity in performing the court-ordered forensic evalua-
tionsunder the Kentucky Penal Code as specificdly set forth by KRS504.060-504.110.
Staff at the Kentucky Correctional Psychiatric Center (KCPC) do perform court-or-
dered evauations for individuals charged with felonies to ascertain competency to
stand trial and the capacity of the defendant to appreciate the criminality of the
defendant’s conduct. Depending upon the clinicians’ conclusions, the eval uation may
or may not favor the defendant. KCPC staff do observe the confidentiality of records,
information, and their evaluations relating to defendants and consistent with any
requirementswhich may exist in the court order for the evaluation.

I will confirm your understanding that KCPC clinical staff, including Dr. who
has evaluated Mr. | are available to review available and relevant background
information and material concerning the personswhom they eval uate, and which could
constitute useful input for their evaluations. They are also available to consult with
legal counsdl to clarify the findings of their evaluations (if not prohibited by the court
order), however, they are not available to provide ongoing consultation with counsel
for purposes of preparing for trial or developing legal defenses....

In 1999, the General Counsel for the Cabinet for Human Resources signed thefollow-
ing affidavit;

1 MynameisEllenM. Hesenand | amanAttorney-at-Law, duly licensed to practice
withinthe Commonwealth of Kentucky. | amthe General Counsdl to the Secretary
for Human Resources (“the Cabinet”);

2. The Cabinet's Department of Mental Health and Mental Retardation Services
operatesthe Kentucky Correctional Psychiatric Center (“KCPC"), a97-bed, maxi-
mum security, inpatient psychiatric hospital located in LaGrange, Oldham County,
Kentucky.

3. KCPCistheonly forensic psychiatric facility in the Commonweal th of Kentucky
for the purpose of function of providing inpatient evauation, care, and treatment
for mentally ill or mentally retarded personswho have been charged with or con-
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victed of atelony, who arereferred by District and Circuit Courtsinall 120 counties
of the Commonwealth. In addition, KCPC serves prisonersin need of acuteor long- NOTES
term inpatient psychiatric treatment who are admitted from the various pena insti-
tutions within the Department of Corrections;

4. KCPC has agtatutory duty to serve courts of the Commonwealth of Kentucky by
providing objective evaluationsof acriminal defendant’s competency to stand trial
and/or of the existence of a mental defect or disease at the time of the alleged
crimind act;

5. ItistheCabinet'sofficid policy that it would beimpossiblefor KCPC to maintainits
objectivity and credibility with the courts, if it permits membersof its professional
staff to act as expert witness for either the defense or the prosecution. For this
reason, it has been the long-standing policy of the Cabinet to decline request for
members of its professional staff to serve as expert withessesin the preparation of
criminal cases, either for the defense or the prosecution;

6. Inaddition to maintaining its objectivity and credibility with the courts, there are
manpower concernsaswell. KCPC currently employsthreefull-time Staff Psychia-
trists, who eva uate persons charged with felonies, to determine their competency
tostandtrial and/or their criminal responsibility at thetime of thealleged offense. In
addition to performing evaluations, KCPC's Staff Psychiatrists are often required
to testify at court proceedings throughout the Commonwealth to assist the courts
in making competency-related determinations. As a consequence, each KCPC's
Staff Psychiatrists have heavy casel oads and time commitments, which limit their
ability to act as expert witnessesin the preparation of criminal cases;

7.  Whilethe Cabinet declines requests for members of its professional staff to serve
asexpert witnessesin the preparation of criminal cases, membersof itsprofessiona
staff are available to review relevant background information and materids, if it
would provide useful input for their evaluation of a specific patient. Professional
staff are also available to consult with counsel for either the defense or the pros-
ecution to clarify the findings of their evaluations;

8 Further Affiant sayeth naught.

These limitations are recognized in Binion, supra, which observed that “the Director of
KCPC dtated that it was incapable of acting in the capacity of a defense expert....” 891
S.W.2d at 385.

K SP. The Kentucky State Police (KSP) and their lab personnel are not able to help cross-
examinethe state'sexpert. They do not do work at the direction of adefense attorney. They
do not help marsha the defense. Their work is done on behdf of investigating police
officers or prosecutors, not defense attorneys. A Kentucky State Police captain directsthe
KSPlah. Thelab personnel are employees of the Kentucky State Police. KSP Lab personnel
refuse to meet with defense attorneys until the prosecutor is contacted. Thereisadramatic
conflict for them when one of their employees has aready tested the evidence and arrived
at an opinion sincethey have an understandable vested interest in the integrity and reliabil-
ity of thework of the employeewhofirst tested themateridl. It isunlikely that one colleague
will criticize another colleague. Understandably, the KSPlabisanintegral part of the pros-
ecution team.

Accessto aneutral state expert even by subpoenaisnot congtitutionally sufficient. “ Before
Ake, the ability to subpoena and question a neutral expert on whose examination both the
state and the defense were relying may have satisfied due process. See United Satesexrel.
Smithv. Baldi, 344 U.S. 561, 568, 73 S.Ct. 391, 394-95, 97 L .Ed. 549 (1953) However, Ake
expressly disavows the result in Smith and explains that the requirements of due process
have fundamentally changed that decision.... The ability to subpoena a state examiner and
to question that person on the stand does not amount to the expert assistance required by
Ake.” Sarr v. Lockhart, 23 F.3d 1280, 1289-91 (8th Cir. 1994).

Evidentiary Documentation. Thereareavariety of effective methods of producing persua
sive evidence to document your representations to the court: scientific articles; letters or
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affidavitsfromyour own expert (who may giveyou afree, short affidavit); fromthe opera-
tors of the state facilities (who do not want to work for the defense); other practicing
attorneys (who experience these redlities); calling these same persons to testify at an
evidentiary hearing; subpoenaing the state experts who have tested the evidence in this
case and asking them questions to prove their inability to perform as required for the
defense, or thelimits of the science.

Questions to the state's experts can occur at your ex parte hearing, a pretrial hearing or
prior to the expert’stestifying at trial. This may allow you to prove some favorabl e facts
otherwise difficult or impossible to show. It can also provide your request with more
persuasive clout since you are proving or corroborating your position through the
prosecution’switnesses. The prosecution expert islikely to testify favorably inthese areas
sinceit isin the expert’s self-interest to support the profession’s purpose and necessity,
and the expert’'s own special worth. Questions like the following are possible areas of
inquiry:
ITISANEXPERTISE

The areayou are testifying on isan area of expertise?

Itisnot an areathat iswithin alayperson’s knowledge?

You have studied along time and have alot of experienceto be qualified as an expert?
Tell usthe education, training, experience you have been required to complete?

Who has trained you?

Your expertise has alot of dimensions not within layperson’s knowledge? Tell us what
those are.

You have conducted testsin this case which are not within alay person’s knowledge?
Your opinionisan expert’sand isbased on training, experience and testing, not within the
competence of laypersons?

| am not qualified asan attorney to render an expert opinioninthisarea, am 1?

TIME/REASONABLEFEE/
AVAILABILITY OF DEFENSE EXPERTS

How long have you spent analyzing the evidence in this case?

It took along time?

What isthe going rate for an expert in private practice to do thiskind of testing, anaysis,
report writing and testifying?

Are there any experts in this state, region or country that can do this kind of testing in
criminal caseswho do not work for law enforcement agencies?

Are there other people as experienced and as capable to do the analysis testing and to
render an opinion?

Arethere experts more experienced than you?

STATEEXPERT NOT NEUTRAL

Youwork for the State Police Lab?

Your ultimate bossisthe Commissioner of State Police?

The person in charge of the state Lab system isa captain in the state police?

You refused to talk to me without first notifying the prosecutor?

You refused to talk to me without the prosecutor being present or waiving his presence?
You do not work at my direction?

You test based on police requests?

You returned the test results back to the police in this case?

You are not adefense expert?

You would not hel p me cross-examine one of your co-workersor any prosecution witness?
How many times have you testified at the request of the prosecution?

How many times at the request of the defense?

Your files are not confidential to only the defense?

NOTES
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POSS BILITIESOFDIFFERENT RESULTSOPINION;

MORETESTING POSSBLE NOTES
Your expertise involves standard tests?
What are they?
Which did you do?

What other tests could be done but were not?

Other experts can do the tests you did not do?

In doing your tests, you do not always get exactly identical results each timeyou do thetest

on the same sample?

g. The opinion you rendered involves doing tests, observing what is there and what isn't
there, analyzing the results to reach your conclusion?

h. Theart of rendering an opinion, reaching aconclusion involvesyour professiona judgment

based on your training, experience, analysis and test results?

That is one reason why two experts can disagree?

Because their judgments, based on the same data, can be different?

It ispossible that a different examiner could come to a different conclusion than you?

Itispossible that you could have made a mistake in your testing?

Have you ever made an error in your testing?

All tests have an error rate?

What are the error rates of the tests you have run?

BN ORN S SN < )
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These series of questions can help persuade the judge that the work of the expert is outside the
knowledge of laymen and lawyers, that it isan expensive process so the seemingly largeamount
of money you are asking for is quite reasonable, that the state expert is not neutral since the
expert works for the prosecution, and that competent expertsdo arrive at different conclusions
so the defenseis entitled to its own expert to test the conclusions of the state's experts from the
defense perspective.

CONCLUSON

Resources for an effective defense are at hand. Doing the obvious will return rich dividendsto
insure the expert resources necessary for fair process and reliable results for the indigent-
accused and in which the courts and the public can have confidence. Not doing the obviouswill
be at the peril of your client.

JamesJ. Clark, Ph.D.
School of Social Work
University of Kentucky
Lexington, K'Y 40506
Tel: (859) 257-2929

Edward C.Monahan
Deputy Public Advocate
100 Fair OaksLane, Suite 302
Frankfort, KY 40601
Td: (502) 564-8006 Fax: (502) 564-7890
E-mail: emonahan@mail.pa.state.ky.us
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NOTES
Confidential Request for Funds:

L ack of Money Does Not M ean
L ess Protection

Fundsfor expertsand other resources|ose much of their meaning if obtained at the expense of
confidentiality. Fortunately, our Constitution caselaw, and statutes increasingly recognize the
need for requests for funds by indigents to be confidential without the prosecutor, public or
media present. Without this confidential process, indigents are penalized by their poverty into
prematurely revealing their defense strategies. With this confidential process, the attorney/
client privilegeisinsured.

Non-Confidential RequestsCreate Constitutional Problems

A request for fundsfor expertsor other resourcesmust contain enough information to meet the
threshold showing which is necessary to justify the fourteenth amendment right to the defense
resources. Akev. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 1091, 1096, 84 L .Ed.2d 53 (1985). Almost
necessarily, that threshold showing will contain privileged information about the defense
which the prosecutor iseither never entitled to discover or not entitled to discover at thisearly
juncture of the proceedings.

A non-indigent criminal defendant selectsand hires experts, investigators, etc. without knowl-
edge of the prosecutor or court. In the civil arena, information about the retention of an expert
by aparty isnot discoverable. See, e.g., Newsomev. Lowe, Ky.App., 699 S\W.2d 748 (1985). In
order to obtain public funds for resources, indigents rightly have to present information to a
neutral judge who decides whether the requested assistance is reasonably necessary. But
revealing that confidential information to the prosecution in away that anon-indigent criminal
defendant does not have to reveal it violates equal protection.

Ex parte proceedingsincrease theinformation avail able to thejudge and increase thereliability
of his or her decision. In assessing the request for public funds, the judge is entitled to the
thoughts, reasoning and strategy of the defense, including matters within the attorney/client
privilege, but the prosecutor isnot entitled to that privileged information. Therefore, anex parte
proceeding has the pragmatic effect of allowing judges to obtain more information from the
defensefor thejudgeto make adecision sincethe proceeding isconfidential. When ajudge has
moreinformation, hisor her decisionislikely tobemorereliable.

Kentucky'sAuthority

With rare exception, crimina defendants are not required to reveal their defense prior totrial.
While KRS Chapter 31 provisions do not explicitly recognize the right to make requests for
funds for resources ex parte, KRS 500.070(2) implicitly recognizes such proceedings as it
states, “No court can require notice of adefense prior to tria time.”

The necessary implication of this statutory provision isthat a defendant cannot be required to
reveal hisdefense by having to make histhreshold showing in front of the prosecutor, public or
media

RCr 1.08, which addresses the service of motions, recognizes the ex parte nature of some
motionsby stating, “...every written motion other than onethat may be heard ex parte...must be
served upon each party.”
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Ake RequiresRequestsBe Ex Parte
NOTES
Ake, supra, makes the statement, “when the defendant is able to make an ex parte threshold
showingto thetrial court....” “Theintention of the majority of the Ake Court that [the threshold
showing] hearingsbeheld ex parteismanifest....” McGregor v. Sate, 733 P2d 416 (Okla.Ct.Crim.
App. 1987).

Ake has been relied on by other courts to find that proceeding ex parte is constitutionally
required. An “indigent defendant who requests that evidence supporting his motion for expert
psychiatric assistance be presented in an ex parte hearing is constitutionally entitled to have
suchahearing....” Satev. Ballard, 428 S.E.2d 178, 179 (N.C. 1993). Preventing adefendant from
proceeding ex parteimproperly forceshimto “jeopardize hisprivilege against self-incrimination
and his right to the effective assistance of counsel, guaranteed by the Fifth, Sixth, and Four-
teenth Amendments to the United States Constitution.” 1d.

“Only intherelative freedom of anon-adversarial atmosphere can the defense drop inhibitions
regarding its strategies and put before thetria court all available evidence of aneed for psychi-
atric assistance. Only in such an atmosphere can the defendant’s privilege against self-incrimi-
nation and hisright to the effective assistance of counsel not be subject to potential violation by
the presence of the State.” Id. at 183.

Kentucky Caselaw: Ex Parte Processand the5th & 6th Amendments

Whileno published Kentucky appellatelevel decision hasheld it reversible error tofail to allow
anindigent criminal defendant to make his request for funds ex parte, the Kentucky Supreme
Court has held in an unpublished opinion that the ex parte process is required in a highly
analogous situation.

Inthe extraordinary writ case of Jacobsv. Caudill, Ky., 94-SC-677-OA (Sept. 2, 1994) (unpub-
lished) the Kentucky Supreme Court unanimously held that the hearing to “ determine petitioner’s
competency to voluntarily and intelligently waive any defenses or otherwise direct his de-
fense....” had to be conducted in accord with the 5th and 6th amendments. “To avoid any
possible violation of the petitioner’s constitutional ly protected rights, it is mandated that when
issues arise in said hearing involving petitioner’s attorney-client privilege, right againgt self-
incrimination or hisright to prepare and present adefense, said proceedings shall be conducted
by thetrial court in camera and ex parte, but on the record.”

No competent criminal defense attorney who practices his cases ethically would reveal any
defense information prematurely, absent some strategic advantage.

In McCracken County Fiscal Court v. Graves, Ky., 885 S.\W.2d 307 (1994) the Kentucky Su-
preme Court set out avery hel pful principle: Indigentsareentitled to be represented to the same
extent as monied defendants.

The Court said, “We also take this opportunity to offer a bit of guidanceto tria courtsfor the
purpose of future determinations of what constitutes a reasonable and necessary indigent
expense. INKRS 31.110(1)(a), it isstated that aneedy defendant isentitled: To berepresented by
an attorney to the same extent as a person having his own counsd is so entitled. While this
certainly cannot mean that an indigent defendant is entitled to have any and all defense-related
services, scientific techniques, etc., that adefendant with unlimited resources could employ, we
think itisauseful standard asastarting point. At aminimum, aserviceor facility the use of which
isprovided for by statute should be considered by atria court, asamatter of law, to be ‘ reason-
able and necessary.’” Id. at 313.

There“isno need for an adversaria proceeding, that to allow participation, or even presence, by
the State would thwart the Supreme Court’s attempt to place indigent defendants, as nearly as
possible, on alevel of equality with non-indigent defendants.” McGregor, supra, at 416.

In other contexts, the Kentucky Supreme Court has recognized the necessity for courts to
function ex parte. In\West v. Commonwealth, Ky., 887 S.W.2d 338 (1994) the Court held that atrial
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judge has jurisdiction to enter an order pursuant to RCr 2.14(2) after an ex parte hearing
appointing public defender to an indigent being questioned by police and ordering that the NOTES
questioning be stopped so the defendant could consult with the attorney. “By virtue of its
genera jurisdiction, thecircuit court frequently actsex partein crimina matters. A clear example
of such an act isin theissuance of search warrants. RCr 13.10.” Id. at 341 n.1.

Itisnot reversible error for atrial court to conduct an ex parte hearing on theissue of fundsfor
experts. In Baze v. Commonwealth, Ky., 965 S.W.2d 817 (1997) the Court stated, “ On cross-
appeal, the Commonweal th arguesthat thetria judge committed error in alowing the defense
counsel to proceed ex parte in requesting funds for experts. Although we believeit is prudent
to discourage ex parte proceedingsin atria of thisimportance, wedo not find reversible error
inthiscase.” 1d. At 826. See aso Sanborn v. Commonwealth, Ky., 975 S.W.2d 905, 909-910
(1998) wherethe Court said, “ Thereisno authority to support ex parte motionsfor hearingsfor
expert funding in aRCr 11.42 proceeding.” Ake v. Oklahoma... is not a post-conviction case.
The issue is that case related to the preparation of atrial defense and the right to access to
psychiatric examination. It doesnot apply to every matter relating to the funding of expertsfor
indigent defense at every stage in a criminal case. See Baze...” In Dillingham v. Common-
wealth, Ky., 995 SW.2d 377, 381 (1999) thetria judge was presented with a one sentence ex
parte letter requesting appointment of an investigator by pro se defendants. The Court stated
that such aletter “isnot asubstitute for aproperly presented motion. Thus, theissue was never
properly beforethetrial court and isnot preserved for review.”

Ex ParteUsed in Many Other Contexts

Proceeding ex parteiscommonly recognized as appropriatein other settings. Eleven examples
of Kentucky statutes, rules, and caselaw which permit proceeding ex parte follow:

1) CR65.07(6) Interlocutory reief: allowsex partegrant of emergency relief whenamovant
will suffer irreparableinjury before amotion can be heard by apanel;

2) CR5.01& RCr 1.08 Service: exempts serving pleadings which may be heard ex parte;
3) CR6.04Timefor Mations: serving written motionswhich may be heard ex parte;

4) CR53.05Domestic Relations, Commissioner s, M eetings:. allows proceeding to be con-
ducted ex parteif aparty failsto appear at the time and place appointed;

5) CR65.08(7): Interlocutory relief pending appeal fromfinal judgment;
6) CR 76.38: Reconsideration of appellate orders;
7) CR77.02(1): Hearingsoutsidejudicia district;

8) KRS209.130(1): Exparteorder for protection when “it appears probabl e that an adult will
suffer immediate and irreparable physical injury or death if protective services are not
immediately provided....”

9) KRS 620.060(1): Ex parte emergency custody order “when it appears to the court that
there are reasonable grounds to believe, as supported by affidavit or by recorded sworn
testimony, that the child isin danger of imminent death or serious physical injury or is
being sexually abused and that the parents or other person exercising custodial control or
supervision are unable or unwilling to protect the child.”

10) KRS 645.120(3): Emergency involuntary hospitalization of a child that as a result of
mental illness needs immediate hospitalization for observation, diagnosis or treatment.
This can occur by telephone.

11) West v. Commonwealth, Ky., 887 SW.2d 338, 341 (1994). Circuit court can consider ex
parterequest for appointment of counsel under RCr 2.14. “ By nature of itsgeneral jurisdic-
tion, the circuit court frequently actsex partein criminal matters.” 1d. at 341 n.1.
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TheFederal Satute& Rule

NOTES
Since 1964, the Criminal JusticeAct, 18 U.S.C. 3006A(€)(1), hasprovided that requestsby indigents

for funds for resources be done ex parte if the defendant wants that confidential process.

That statute states, “Counsel for a person who is financially unable to obtain investigative,
expert, or other services necessary for adequate representation may request themin an ex parte
application.”

The federal Anti-Drug Abuse Act’s provisions involving federal capital prosecutions provide
for an ex parte hearing for funding of resources when thereisashowing of aneed for confiden-
tiality: “No ex parte proceeding, communication, or request may be considered pursuant to this
section unless a proper showing is made concerning the need for confidentiaity. Any such
proceeding, communication, or request shall betranscribed and made part of therecord available
for appellatereview.” 21 U.S.C. 8848(q)(9).

Federal Rule of Crimina Procedure 17(b) alows applications for subpoenas by defendants
unable to pay for their service be done ex parte to the court.” See Holden v. United Sates, 393
F.2d 276 (1« Cir. 1968). That rule states, “ DefendantsUnableto Pay. Thecourt shdl order a any
time that a subpoena be issued for service on a named witness upon an ex parte application of
adefendant upon a satisfactory showing that the defendant isfinancially unable to pay the fees
of the witness and that the presence of the witness is necessary to an adequate defense.”

Other Casdaw

Anindigent defendant is entitled to ask for funds for expert help ex parte to avoid prejudicing
the defendant by “forcing him to reveal his theory of the case in the presence of the district
attorney.” Brooks v. Sate, 385 S.E.2d 81 (Ga. 1989). The “use of ex parte hearings...isawell
recognized technique availableto any party” who isfaced with the dilemmaof being “forced to
reveal secretstothetrial court and prosecution” in order to support” amotion. Satev. Smart, 299
SE.2d686,688(S.C. 1982).

“Where counsel for defendant objectsto the presence of Government counsdl at such ahearing,
thefailureto hold an ex partehearingisprejudicia error.” Masonv. Arizona, 504 F.2d 1345, 1352
n.7 (Sth Cir. 1974). “Themanifest purpose of requiring that theinquiry beex parteistoinsurethat
the defendant will not have to make a premature disclosure of his case.” Marshall v. United
Sates, 423 F.2d 1315 (10th Cir. 1970). Seealso United Satesv. Sutton, 464 F.2d 552 (5th Cir. 1972).

Sanding of theFundingAuthority

Under KRS 31.185 fiscal courts, all 120 counties now pay afixed suminto astatewideindigent
resources fund with the state paying anything above this fixed amount.

When the county fiscal courts had sole responsibility for these funds, the county clearly had
standing to challenge the court’s determination. After July 15, 1994, the effective date of the
amendment to KRS 31.185, theonly entity likely to have standing to challengethe authorization
of funds or their amount is the Finance and Administration Cabinet since county fiscal courts
must pay a fixed amount of money into the statewide specia fund, and only the state has
financial obligationif thefund is exhausted.

Presenceof Attor ney for FundingAuthority

The ultimate funding authority, now the Commonwealth of Kentucky through the Finance and
Administration Cabinet, is not legally entitled to be present at any ex parte hearing. See Boyle
County Fiscal Court v. Shewmaker, Ky.App., 666 S.W.2d 759, 762-63 (1984).

The presence of counsdl for the funding authority “would create unnecessary conflicts of
interest; in any event, county counsel’s presence cannot be permitted because such petitions
areentitled to be confidential.” Corenevsky v. Superior Court, 204 Cal.Rptr. 165, 172 (Cal. 1984)
(In Bank). The funding authority’sright to challenge the awarding or amount of fundsisavail-
able after entry of the order.
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Local Rules
NOTES

For sometime, Fayette County hashad alocal rule, Rule 7 (formerly Rule 8B), that requiresex
parte hearings when indigents request funds for an expert or other resource. It reads, “Rule
7. Requests For Funds For ExpensesIn Criminal Cases:

A. ExParteRequest For Funds. A defendant in apending criminal proceeding, whoisa
needy person as defined by KRS Chapter 31, may apply ex parte to the Court, without
notice to the Commonwealth’ sAttorney, for the payment of investigative, expert or
other services necessary for an adequate defense.

B. Hearing. After reviewing the application, the Court may approve the application
without a hearing or assign the application for a hearing. No persons other than the
defendant, the defendant’s attorney and Court personnel shall attend the hearing
unless otherwise authorized by the court.

C. Sealing of Proceedings. The Clerk shall seal that portion of the record containing the
application and the proceedings thereon including the record of the hearing and any
order issued as a result thereof, except as otherwise authorized by the Court. The
disclosure of the application or proceedings thereon may be punishable as a contempt
of Court.”

Conclusion: Lack of Money DoesNot Mean L essProtection

Nationally, the trend isto permit funds requests to be made ex parte. “Six states allow for the
procedurevialegidation, these statesbeing California, Kansas, Minnesota, Nevada, New York,
and Tennessee. Nine other states have judicialy alowed for ex parte hearings on these re-
quests: Arkansas, Florida, Georgia, Hawaii, Indiana, Michigan, North Carolina, Oklahoma, and
Washington.” Satev. Touchet, 642 So.2d 1213, 1218 (La. 1994). Requesting fundsfor resources
to insure a competent defense must be ex parte to make sure that obtaining appropriate funds
is done without sacrificing confidential information. Indigents are entitled to the same confi-
dential aid that monied defendants do not even have to seek. Poverty should not be a

penalty. @

Edward C.Monahan
Deputy Public Advocate
100 Fair OaksLane, Suite 302
Frankfort, KY 40601
Td: (502) 564-8006 Fax: (502) 564-7890
E-mail: emonahan@mail.pa.state.ky.us
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........................................................................ RCr 10.06/ 33, 40 crrerrensensnsssssnnnenen. RCP 9.46%, KRE 401, KRE 702/ 22
Notice of appea ......ccccceveneee RCr 12.04*, CR 73.02(2)* / 41,46 | Testimony, jUdge.........cocovurrninieinnissisnissinsinisessnnn, KRE 605/ 22
Notice of other crimesevidence, required............ KRE 404(C) / 24 | TNEOMY vttt 4
Objections NOt NECESSATY .........c.eveennne. KRE 605, KRE 606 /22 | Timely objections required, Commonwealth’s case
_ S OO OO OO OO OU OO POROTOTUROPRTRON ....KRE 103(8) / 9
Objections, exceptions unnecessary
...................................................... RCr 9.22*, KRE 103(g)(1) /9 | Transfer, improper venue..... ... RCr8.26* / 10
Objections, closing argument ............cc.cc.eeeeeeenee.. RCr9.22% /28 | Trials, SEpArate .....ccocovvvvevrivseisninninsinisieeeesssssssines 9.16/11
Objections, constitutional grounds ..............ceceeeeecrererrenenas 34-35 | Truth-in-SentenCing ........ccocoveirerreeienreeeeeseeeesesesre e 32
Objections, contemporaneous required Unanimous verdict, iNStructions............ccceevveenns RCr9.82/ 27
............................................... RCr 9.22*; KRE 103 (a)(l) / 9, 22 Venue, improper e RCr826*/10
Objections, defense tendered instructions ViCtim iMPaCt @VIOENCE ........vveeoeeee oo 25
.............................................................. RCr 9.54(2)* / 26, 27-28
L Witness testimony, expert
Objections, delayed ... KRE 201(3), KRE 510(2), KRE614/22 | ... RCr 9.46*, KRE 401, KRE 702/ 22
Objections, INSIUCHONS .vvocvvesvvvesevrve RCr9.54(2) 1 27 | \Nitness, JUAGE veoroeeereeerseeeseees e KRE 605/ 22
Objections, Opening SLAEment .................uw.. RCr9.42 [ 21 | \\itness, JUFOF woooeeooeeeseeeeeeeseees oo KRE 606 / 22
Objections, party’s substantial right affected Witnesses, SEparation .............oo..cooweecoreeerssveennnees RCr 9.48* / 22
....................................................... KRE 103(a), RCr 9.24 /9, 22
o ) ) Writ, mandamus CR81,CR 76.36/52
Objections, pretrial motions RCr8.16/9
o ) ) Writ, prohibition CR81,CR 76.36/52
Objections, prosecutorial MiscoNdUCt ..........cccoeeeereeierieenne. 9,25
Objections, statement of specific grounds
............................................................. KRE 103(a), RCr9.22/9
Objections, timely required ...............cccoovcoreeeenne.. KRE 103(a)/9 | * Ruleamended February 16, 1999, effective March 1, 1999.
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Upcoming DPA,NCDC, NLADA & KACDL Education

**[DRA**

e 2001 DPAAnNNnual Public
Defender Conference
Lexington, KY
June11-13,2001

e 2001Litigation
Persuasion I nstitute
Kentucky L eadership Center
Faubush, KY
October 7—-12, 2001

NOTE: DPA Educationisopen only
tocriminal defenseadvocates.

For moreinformation:
http://dpa.state. ky. us/
train/ html

Khkkkkhkhhhhhhhhhhhhhhhkhkhkhkhkkkkkk k%

** K ACDL **
 KACDLAnNNnual Conference
Covington, KY
November 10, 2000

For moreinformation regarding
KACDL programscall or write:
LindaDeBord, 3300 M apleL eaf
Drive, LaGrange, Kentucky 40031
or (502) 243-1418 or George
Sornber ger at (502) 564-8006, ext.
230.

khkkhkkkkhkkkhkkkkhkkhkhkhkk ik kkikk,x*k

For more information regarding
NL ADA programscall Te: (202) 452-
0620; Fax: (202) 872-1031 or writeto
NLADA, 1625K Street, N.W., Suite
800, Washington, D.C. 20006;

Web: http://www.nlada.org
khkkhkkkkhkkkhkkkkhkkhkhkkkhkkkhkkx*k

For more information regarding
NCDC programscall RoseFlanagan
at Tel: (912) 746-4151; Fax: (912)
743-0160 or writeNCDC, c/oM er cer
L aw School, Macon, Geor gia 31207.

*% NCDC * %
2001 Trial Practicelnstitute
June 17-30, 2001
July 15-28, 2001

e 78"Annual Conference
Grand Hyatt Hotel
Washington, DC
November 29 - December 2, 2000

e AppdlateDefender Training
New Orleans, LA
November 16-19, 2000

. LifeintheBalance
Albuquerque, NM
March 3-6, 2001
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